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FOREWORD 


CHARLEs S. RHYNE* 


The field of administrative law commands the respect of and 
demands study by every lawyer, if for no other reason than that in 
seventy short years it has mushroomed to gigantic proportions, affecting 
the daily lives of virtually every American. Mr. J. Smith Henley, 
Director of the Office of Administrative Procedure, has estimated that 
the amount of adjudicating and deciding done by the some 130 federal 
agencies presently authorized, exceeds the volume of civil litigation 
handled in all of our federal courts. Compared to the traditionally 
slow development of most areas of the law, this growth is phenomenal. 

For nearly fifty of its seventy years, administrative law was a 
field for specialization by relatively few lawyers. It had no great 
import in the majority of gerieral practices, and the average American 
citizen had little personal contact with federal agencies. However, 
beginning with the early thirties, the federal octopus began to sit up 
and take notice of the rapid development in the field of administrative 
law. During the period from the passage of the first Walter-Logan Bill 
in 1935, until the McCarran Bill, which became the Administrative 
Procedure Act of 1946, the legal profession became greatly aroused, 
and federal legislation in this area became a matter of general concern. 
The lawyers of America were a very active and potent force in the 
ultimate enactment of the APA, thought at the time to be a “Bill of 
Rights” for the citizens in all his dealings with federal administrative 
agencies. 

The passage of this act was a great accomplishment, one of which 
all lawyers should be proud. Unfortunately, however, this great “Bill 
of Rights” has been whittled away and eroded until today it stands as 
a worn monument on a mighty battlefield, pockmarked by the many 
skirmishes which have taken place since 1946. 

This erosion is partly the fault of the agencies themselves, but an 








* President of the American Bar Association, member of Bars of the Supreme 
Court of the United States and of the District of Columbia. 


377 











378 OHIO STATE LAW JOURNAL [Vol. 19 


appreciable portion of the destruction is directly attributable to court 
interpretation and decisions, many of which it appears do not conform to 
the true intent of the Congress, Many sections of the act have been 
limited or negated by judicial interpretations. 

The net effect of this misconstruction of congressional intent is 
that the basic rights and guarantees of fair treatment for everyone who 
comes before, or into contact, or contest with federal administrative 
agencies have been virtually eliminated. Much of the protection for 
which so many fought so hard to have written into the 1946 act, has 
been completely negated by court interpretations. 


Perhaps the extent to which the Administrative Procedure Act has 
been rendered ineffective may be blamed partially on us lawyers. Per- 
haps in our pride of accomplishment subsequent to securing passage of the 
1946 act, we relaxed our efforts and thus slipped backward, rather than 
waging a continuing battle for additional needed reforms. But certainly 
this is no longer the position of the legal profession, For several years 
now, the great and growing weaknesses in the existing legislation have 
been readily apparent and our profession has now become active once 
more to eliminate them in this important area, 

The American Bar Association has launched another tremendous 
program directed at rectifying many of the pressing needs in the admin- 
istration of justice by federal agencies. 

First, a new administrative code providing: (1) more effective 
public information on the administrative process; (2) improvement in the 
administrative rule-making process through requiring formal] hearings 
for virtually all rule-making hearings; (3) improvement in hearing and 
decision processes through tightening evidence rules in formal hearings, 
requiring an initial decision by the presiding hearing officer, and providing 
that findings of fact in the initial decision may not be set aside unless 
contrary to the weight of evidence; and (4) more effective judicial 
review of agency proceedings. 

Second, legislation to establish: (1) an Office of Administrative 
Practice to coordinate,at the inter-agency level procedural rules and public 
information practices; (2) a Division of Hearing Commissioners to 
appoint and assign these commissioners and to administer revised laws 
governing hearing commissioners; and (3) a Division of Legal Services 
to administer a simplified classification system for civilian attorney posi- 
tions, giving full recognition to their important function and the pro- 
fessional independence that function requires. This legislation also covers 
appearances before federal agencies in a representative capacity by both 
lawyers and non-lawyers. 

Third, legislation to: (1) vest responsibility for the Defense Depart- 
ment legal staff in a General Counsel ranking as an Assistant Secretary 
of Defense; (2) vest responsibility of the legal staffs of each separate 
service branch in a General Counsel ranking as an Assistant Secretary; 








1958] FOREWORD 379 


and (3) establish for each service branch a JAG Corps under a Judge 
Advocate General, ranked as a lieutenant general or vice admiral. 

Fourth, legislation to establish special courts, as a part of the judicial 
system, insuring independence in areas presently subject to administrative 
action, Special courts presently contemplated are a Federal Trade Court, 
a Labor Court, and a transfer of the present Tax Court from the execu- 
tive to the judicial branch of government. 

Such is our program to bring the federal law up to date and meet 
the needs of technological, economic and social changes of our era. 
We believe it is a sound and beneficial program, and a necessary one in 
this important field. 

It is clear that immediate concrete action is mandatory. But effective 
action must always be undergirded by ample research and a clear under- 
standing of the problems involved. Exhaustive analysis of administrative 
law problems as undertaken in this symposium by eminent authorities in 
the field are invaluable as instruments of information to those who must 
promote the proposed changes before Congress, to the public who must 
support the needed remedies, and to the legislators who must ultimately 
make the final decision. 

It was with the utmost interest and anticipation that I learned of 
the plans for this survey of the many problems and needed reforms in 
the field of administrative law, and it is with great pleasure that I witness 
its completion. No lawyer can afford to be uninformed in the great 
and growing area of administrative law, and certainly the authors of 
this symposium are the “Voice of Experience.” 








THE ADMINISTRATIVE COURT: 
VARIATIONS ON A THEME 


RosBert W. Minor* 


The idea of an administrative court of special jurisdiction has been 
a recurrent phenomenon in the continuing effort, throughout the seventy 
year history of administrative law, to separate the powers and functions 
of administrative agencies, Aversion to the concept of a regulatory 
agency—delegated powers and functions with little apparent regard for 
the traditional doctrine of separation of governmental powers—high- 
lighted the congressional debates on the act establishing the Interstate 
Commerce Commission in 1887,’ just as it is the cornerstone of the 
current drive for what its proponents call the “‘judicialization of the 
administrative process.”* The administrative court has not always been 
the particular device proposed to accomplish this so-called judicialization, 
but the separation of agency functions and powers has remained the 
constant ultimate objective.? Nor has the fact that the separation of 
powers argument lacked persuasiveness to the members of the 49th 
Congress and many succeeding Congresses diminished the enthusiasm 
with which it has been invoked in support of the recurrent proposals 
to establish an administrative court or courts.‘ 

The present proposals for specialized administrative courts pending 





* Commissioner, Interstate Commerce Commission 

124 Srat. 379 (1887). 

2 REPORT OF THE TASK Force ON LEGAL SERVICES AND PROCEDURES OF THE 
COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT 
242 (March 1955). 

3“From the time of the debates on the Interstate Commerce Act in 1886 to 
the latest newspaper blast against the NLRB there has been no let-up in the 
attack on the independent commissions because of this merger of powers.” CusH- 
MAN, THE INDEPENDENT REGULATORY AGENCIES 12 (1941). 

4 LEGAL SERVICES AND PROCEDURE, REPORT TO THE CONGRESS BY THE COMMISSION 
ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT 84 (March 
1955): “The development of the administrative process has led to a substantial 
modification of the traditional doctrine of the separation of powers. In special 
areas of regulation, executive, legislative and judicial powers have been combined 
in a single instrumentality, but such a commingling of functions is justified only 
where the Congress finds that it is necessary to the effective performance of the 
regulatory responsibilities of the Federal Government. Our task force believes 
that wherever practicable there should be a complete separation of the judicial 
functions of administrative agencies from their other functions.”; Task Force 
REPORT, op. cit. supra note 2, 33-35, 239-256; REPORT OF THE SPECIAL COMMITTEE ON 
LEGAL SERVICES AND PROCEDURE OF THE AMERICAN BAR ASSOCIATION TO THE 1956 
MipyeArR MEETING OF THE House OF DELEGATES 42, 43 (1956).See also Caldwell, 
The Proposed Federal Administrative Court: Argument For it Adoption, 36 
A.B.A.J. 13, 15 (1950): “The root of the evil is, to my mind, the mistake we 
made many years ago in departing from the majestic simplicity of the original 
architecture of our government, and particularly in excessive trifling with one of 
its cornerstones, the separation of powers doctrine.” 
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in Congress’ and under consideration by the organized bar,® while 
variations on an old theme, are more remarkable than similar past 
proposals, not for their novelty, but for their specificity and for the 
number and stature of their proponents.’ These present proposals have 
their immediate origin in the report of the Task Force on Legal Services 
and Procedures of the second Hoover Commission.* The Task Force 
recommended two steps to accomplish the separation of judicial functions 
from administrative agencies. First, it recommended the transfer to 
courts of general jurisdiction of “judicial functions of administrative 
agencies, of the kind ordinarily performed by courts and which require 
the assistance of courts for effective enforcement. .. .”* As examples 
of this category of judicial functions, the Task Force cited “the imposi- 
tion of money penalties, the remission or compromise of money penalties, 
the award of reparation and damages, and the issuance of injunctive 
orders.””?® Second, the Task Force recommended the establishment of an 
Administrative Court, as a trial court of special jurisdiction within the 
established judicial structure of the United States, with limited jurisdiction 
in the fields of trade regulation and taxation."' Jurisdiction in the field of 





5S. 2292, 85th Cong., Ist Sess. (1957). 

6 REPORT OF THE SPECIAL COMMITTEE, op. cit supra note 4, at 42-46. 

7 The members of the Commission on Organization of the Executive Branch 
of the Government were Herbert Hoover, Chairman; Herbert Brownell, Jr., 
James A. Farley, Arthur S. Flemming, Homer Ferguson, John L. McClellan, 
Robert G. Storey, Clarence J. Brown, Chet Holifield, Joseph P. Kennedy, Sidney 
A. Mitchell, and Solomon C. Hollister. Members Brown and Farley reserved 
judgment on certain aspects of the Administrative Court proposals; Member 
Holifield opposed the establishment’ of an Administrative Court. 

The members of the Task Force of the second Hoover Commission were 
James Marsh Douglas, Chairman; Herbert Watson Clark, Cody Fowler, Albert 
J. Harno, James McCauley Landis, Carl McFarland, Ross L. Malone, Jr., David 
F. Maxwell, Harold R. Medina, David W. Peck, Reginald Heber Smith, E. Blythe 
Stason, Elbert Parr Tuttle, and Edward Ledwidge Wright. Special consultants 
to the Task Force were Robert H. Jackson, George Roberts, and Arthur T. 
Vanderbilt. 

The members of the Special Committee of the American Bar Association 
included Ashley Sellers, Chairman; Donald C. Beelar, Robert M. Benjamin, Milton 
J. Blake, Ralph G. Boyd, Richard S. Doyle, Harry Gershenson, C. Baxter Jones, 
Jr., Rufus C. Poole, Gerard D. Reilly, Bernard G. Segal, Thomas N. Tarleau, 
and Glenn R. Winters. 

8 Task Force Report, op. cit. supra note 2. 

9]d,. Recommendation No. 62, at 242. 

10 J bid. 

11 Jd, at 246-256. Recommendations Nos. 63, 64 and. 65: “The task force 
does not propose to establish an Administrative Court of general jurisdiction to 
review or to try all types of cases for administrative agencies and Executive 
tribunals, but only to confer special jurisdiction upon an Administrative Court 
to hear and determine cases within limited and clearly defined areas. The granting 
of general jurisdiction to such a Court, even if only concurrent, might interfere 
with the effective administration of many regulatory functions. 

“In addition to performing judicial functions within these areas of defined 
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taxation would be coincident with that now vested in the present Tax Court 
of the United States, which, under these recommendations, would become 
the Tax Section of the new administrative court. The Trade Section 
of the administrative court would be a more drastic departure from the 
presently established structure. The jurisdiction of the Trade Section 
would be compiled from the powers now vested under the Clayton Act 
and other statutes similarly enforced,’ in the Federal Trade Com- 
mission, the Interstate Commerce Commission, the Federal Communi- 
cations Commission, the Civil Aeronautics Board, the Federal Reserve 
Board, United States Tariff Commission, the Federal Power Commission, 
the Department of the Interior, and the Department of Agriculture. 
Section 11 of the Clayton Act presently delegates to the agency 
with basic regulatory jurisdiction the administration and enforcement 
of the various provisions of the act applicable to the appropriate regu- 
lated industry. Under the Task Force proposal, exclusive jurisdiction 
in these trade practice matters would be vested in the Trade Section 
of the court. The role of the regulatory agency now exercising this 
jurisdiction would be limited to the filing and prosecution of complaints 
before the Trade Section of the proposed Administrative Court.’ 
The recommendations of the Hoover Commission itself** do not 
fully accord with the recommendations of its Task Force. Regarding 
the transfer of judicial functions to existing courts, the Commission 
recommended that “Congress should look into the feasibility of trans- 
ferring to the courts certain judicial functions of administrative agencies,” 
listing the same examples suggested by the Task Force.’° The Task 
Force recommendation for the establishment of an Administrative Court 
was expanded from two sections to three by the addition of a Labor 





jurisdiction, however, the Administrative Court will provide an instrumentality 
to which, from time to time in the future, additional adjudicatory functions in 
special areas might be transferred.” 

1238 Srat. 719, 734 (1914), 15 U.S.C. §21, 45 (1952); 52 Srar. 1003 (1938), 
49 U.S.C. §491 (1952); 46 Strat. 703 (1930), 19 U.S.C. §1337(c) (1952); 
49 STAT. 861 (1935), 16 U.S.C. §825(m) (1952); 48 Stat. 1086 (1934), 47 
U.S.C. §312(b) (1952); 48 SraT. 1214 (1934), 15 U.S.C. §522 (1952); 42 Star. 
161 (1921), 7 U.S.C. §193 (1952); 42 Srat. 388 (1922), 7 U.S.C. §292 (1952). 

13 This limited function would be still further limited under §112(a) of 
S. 2292, the Smith bill: “In any proceeding before the Administrative Court, .. . 
the United States shall be represented either by the chief legal officer of the 
agency which initiated the proceeding, if his appointment was made pursuant to 
specific statutory authority therefor, or by the Attorney General.” (Emphasis 
supplied). The italicized language would deny representation to the Interstate 
Commerce Commission, the Federal Trade Commission and other regulatory 
agencies. 

14 CoMMISSION REPORT, Of. cit. supra note 2. 

15 This qualification apparently does not extend to the transferral of juris- 
diction to award reparations. The Hoover Commission stated: “We feel that 
the Interstate Commerce Commission . . . should be divested of authority to 
enter orders for reparations . . .” COMMISSION REPORT, Op. cit. supra note 2, at 85. 
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Section, exercising the adjudicatory jurisdiction now vested in the Na- 
tional Labor Relations Board.’® Further, the Commission qualified its 
Administrative Court recommendation by suggesting that Congress study 
and determine whether the Trade Section and the Labor Section should 
have original or appellate jurisdiction.'’ No such doubt plagued the 
Task Tance. It specifically rejected the concept of a specialized appellate 
court. 


On February 20, 1956, the House of Delegates of the American 
Bar Association adopted a resolution expressing to Congress that body’s 
support of the Hoover Commission recommendation with respect to an 
Administrative Court.’ However, the Association, like the Task Force, 
urged the establishment of a court of original jurisdiction. 


Senator Alexander Smith, of New Jersey, introduced a Senate 
Bill to create an administrative court on June 14, 1957.7? The bill, 
he noted, was introduced “by request” of former President Hoover, 
and “in order that the bill might be considered by the appropriate 
committee.” 


S. 2292 would seem to be more responsive to the resolution of the 
American Bar Association than to either the Task Force or the Hoover 
Commission recommendation. It would create an article III court 
of original jurisdiction, with status equivalent to a United States district 





16 Jd. Recommendation No. 51, at 87. 

17 Jd. at 88. 

18 Task Force REPORT, op. cit. supra note 2, at 239. 

19 “Resolution 4. SPECIALIZED COURTS.—RESOLVED, That the Ameri- 
can Bar Association recommends to the Congress the establishment, by amendment 
of Title 28 of the United States Code, of one or more courts of special jurisdiction 
within and as part of the judicial branch of the Government, such courts to 
have original jurisdiction in specified cases to ensure the tradition of independence 
in areas presently subject to administrative action equivalent to judicial action 
in courts of general jurisdiction, and their final orders and judgments to be 
subject to review by the Courts of Appeals; and that there be transferred to 
divisions of a single such court or to several such courts: 

(a) Limited jurisdiction in the trade practice field with respect to certain 
powers now vested in the Federal Trade Commission and in certain 
other agencies. 

(b) The jurisdiction now vested in the National Labor Relations Board 
over the adjudication of representation and unfair labor practice cases. 

(c) Such other adjudicatory functions as the Congress may from time to 
time determine. 

4.1 TAX COURT.—RESOLVED FURTHER, That the American Bar Association 
recommends to the Congress that the Tax Court of the United States be removed 
from the executive to the judicial branch of the Government as a court of original 
jurisdiction, and that this result be achieved by amendment of Title 28 of the 
United States Code.” 
SPECIAL COMMITTEE REPORT, Of. cit. supra note 2, 5-6. 

20. 2292, 85th Cong., Ist Sess. (1957). 

21103 Conc. Rec. 8155-8157 (1957). 
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court, and composed of a Tax Section, a Labor Section, and a Trade Sec- 
tion, The bill provides for twenty-five judges, who will be to some extent 
interchangeable between sections.?* The jurisdiction of the sections 
accords with the recommendations of the Association, the Task Force, 
and the Hoover Commission. Section 110(a) of the bill confers on 
the court exclusive jurisdiction to hear proceedings, render judgments, 
and issue orders under section 11 of the Clayton Act. 

S. 2292 was referred to the Committee on the Judiciary of the 
Senate. While views of interested parties have been solicited by the 
Chairman of the Committee, no hearings have been held or have been 
scheduled at this writing. 

An administrative court is not an end in itself, but is rather a 
means to the end of complete separation of judicial functions from 
the administrative process. Even the report of the Task Force describes 
the administrative court as but a stage in a theoretical evolution of 
administrative law, bridging the gap between the commingled jurisdiction 
of administrative agencies and the pure jurisdiction of the general courts, 
to which, according to the Task Force hypothesis, all judicial functions 
must eventually flow.”* Since the administrative court is a device to 
effect the objective of complete separation of regulatory functions, 
the history of administrative law, and of the continuing effort to restrain 
it, provide an almost indispensable context for consideration of the 
merits of the present proposals to establish an administrative court. 
Basic arguments for consigning to the courts the adjudicatory functions 
of regulatory agencies not only are reflected throughout that history, 
but many were ably argued before the 49th Congress at the time of 
the adoption of the Act to Regulate Commerce in 1887. 

The Interstate Commerce Commission, the first independent federal 
regulatory commission, was created by the Congress as a deliberate, 
conscious departure from the established structure of the federal gov- 
ernment. Yet Congress was not without guideposts. The device of a 
regulatory commission as such had already been tested in practice by 
many of the states** and in law by the Supreme Court in the Railroad 
Commission cases.2° The Court therein recognized as consonant with 
the Constitution a regulatory scheme which involved creation of a 





22 Section 107(a) of the bill provides for the appointment and use of 
commissioners by the Administrative Court, whose duties would be strikingly 
similar to those of the hearing examiners now employed by regulatory agencies 
under the Administrative Procedure Act. This raises the interesting question: 
Is the proposed administrative court an administrative agency disguised as a 
court? 

23 Task Force REport, op. cit. supra note 2, at 239-242. 

24 At the time of enactment of the Interstate Commerce Act, some twenty-five 
states had established railroad regulatory commissions. Fifteen states, generally in 
the eastern half of the United States, had “weak,” or advisory commissions; the 
remaining ten, chiefly in the midwest, had so-called “strong” commissions. 

25 116 U.S. 307 (1886). 
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regulatory commission, charged with the duty of supervision of the 
railroads. Further, the Congress had before it the experience of England 
and the British Railroad Commission. 

The pressures which led to the enactment of the Act to Regulate 
Commerce in 1887 were generally those which had spawned state 
regulatory commissions. Uncontrolled rate practices of the railroads, 
resulting in overcharges, preference and discriminations were widespread, 
and the public demand for congressional action would not be denied.” 
Congress had given increasingly serious study to the problem for more 
than a decade prior to 1887. Earlier congressional studies were con- 
cerned primarily with excessive charges,”’ a problem abated by increased 
competition and improved service. By 1886, however, more pernicious 
abuses, involving discrimination among communities, shippers, connecting 
carriers, and classes of traffic, engaged the attention of the Congress, 
and in that year, a special committee, chaired by Senator Cullom, of 
Illinois, made a report to the Congress*® which contemplated the direct 
entry of the federal government into the field of railroad regulation. 

The final, irresistible impetus for prompt congressional action came 
in the same year. It came, however, from neither the public nor the 
Congress, but rather, from the Supreme Court. In the Wabash case,” 
the Court held that the right to regulate interstate commerce was 
exclusively a federal function, even as to that part of the transportation 
which lay wholly within the borders of a state and despite the then 
vacuum caused by federal inaction, The time for congressional tem- 
porizing had clearly passed. — 

The choice between a commission and a court was squarely put 
to the 49th Congress. The Senate bill, as passed, provided for the 
establishment of the Interstate Commerce Commission, a novel experi- 
ment in federal government.*® The House bill, more radical in its 
remedies, was more conservative as to process. It declared certain prac- 
tices illegal, but left the enforcement of the act to the traditional 
jurisdiction of established courts. 

What were the arguments for the creation of a commission? First, 
the experience of the states and to some extent, that of the federal 
government, had demonstrated that the courts were not adequately 
equipped to perform regulatory functions and had been largely ineffective 





26 Sen. Sherman, debating the conference report on the Act to Regulate 
Commerce, said: “. . . there is such a pressure of public opinion behind it 
that no committee of conference organized by Congress could possibly prevent 
the passage of the bill.” 18 Conc. Rec. 641 (1887). 

27 Windom Report, S. Rep. No. 307, 43rd Cong., Ist Sess. (1374). 

28S. Rep. No. 46, 49th Cong., Ist Sess. (1886). 

29 Wabash Ry. v. Illinois, 118 U.S. 557 (1886). 

39 Sen. Morgan, a vigorous opponent of the bill, viewed it with this alarm: 
“Senators around me tell me it is experimental.” 18 Conc. Rec. 656 (1887). 
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in dealing with railroad abuses.*? Second, the commission would possess 


a greater degree of flexibility than would the courts.** Third, a com- 
mission would be less costly and less burdensome for the “plain citizen” 
in contest with the giant railroad corporation, and hence was expected 
to be more fair** and, finally, a commission would become expert in 
its field of jurisdiction, Implicit in these debates, and given express 
recognition by a later Congress,** was a basic tenet of the concept of 
an independent regulatory commission. That is, a commission is in fact 
an active agent of the Congress, to carry out congressional policies, in 
contrast to the traditional passive character of the courts. This has 
always been regarded as a significant point in considering the desirability 
of separating regulatory functions or the applicability of the separation 
of powers doctrine. The Attorney General’s Committee on Adminis- 
trative Procedure stated in its final report, 

An administrative agency must serve a dual purpose in 
each case. It must decide the case correctly as between the 
litigants before it, and it must also decide the case correctly 
so as to serve the public interest which it is charged with pro- 
tecting.*® 

Judge Prettyman, of the Court of Appeals for the District of 
Columbia Circuit, described this concept as the “forward looking func- 
tion” by an administrative agency, which “differs markedly from a 
purely judicial or quasi-judicial determination of present or past rights.” 





31 See 1 SHARFMAN, INTERSTATE COMMERCE COMMISSION 285-291 (1886). Dur- 
ing the debates on the adoption of the conference report, Senator Morgan argued 
bitterly against the device of a commission. He enumerated the substantive 
provisions of the proposed law, contending that, in each instance, “Courts . 
can administer every remedy that is sought to be administered through this 
bill.” 18 Conc. Rec. 653 (1887). In response, Senator Cullom, who was in charge 
of the bill, pointedly reminded Senator Morgan of the latter’s earlier remarks on 
the unchecked abuses of the railroads under court enforcement. Jd. at 660. 

32 Congressman Hitt spoke in praise of the Senate bill: “There is a softening 
discretion allowed to the commissioners by the Cullom bill, and it is the better 
for it. . . How much better this is than to fix in advance by inflexible law the 
whole body of rules to govern the most complex business known to our civilization 
and the most extensive, involving the largest amount of property and the greatest 
number of individual interests in the whole world.” 17 Conc. Rec. 7290 (1886). 

33 Congressman Rowell urged the House to agree to the Senate provision 
establishing a commission: “The Senate bill gives us a practical remedy. It 
proposes a commission’s court without expense to the individual, with ample 
powers to enforce its decisions, not in a single case but in all cases within the 
law.” 17 Conc. Rec. A 444 (1886). And Senator Sherman said the commission 
“provides a place where any plain citizen may apply for a remedy.” 18 Conc. 
Rec. 644 (1887). 

34 Transportation Act, 1920, 41 STaT. 456, 49 U.S.C. §141 (1952). See also 
Statement of National Transportation Policy, preceding Interstate Commerce Act 
(1940). 

35 REPORT OF THE ATTORNEY GENERAL’s COMMITTEE ON ADMINISTRATIVE PRoO- 


CEDURE (1941). 
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In his book, The Independent Regulatory Commission,*® Professor 
Cushman suggests that there was no apprehension on the part of Congress 
of any delegation of judicial powers to the Interstate Commerce 
Commission, principally on the ground that the Congress carefully 
avoided affording any finality to commission action. On the other 
hand, the debates in both the House and the Senate on the adoption 
of the conference report show a keen awareness of and sensitivity to 
the commingling of legislative, judicial, and executive functions.*” So 
strongly did Senator Morgan, of Alabama, feel about this specific issue, 
that he offered an amendment which presented at least one side of the 
issue squarely to the Senate. He proposed that the Commission be 
defined as an executive office, to exercise neither legislative nor judicial 
power. His amendment was rejected by the Senate.** There would 
seem to be little doubt that Congress was aware that, in setting up the 
Interstate Commerce Commission, it had consciously “blended the 
legislative, judicial, and executive functions.” 

Even if, as Professor Cushman suggests, the debates at the time 
of the adoption of the act of 1887 shed insufficient light on the 
troublesome question of the admixture of powers given the Interstate 
Commerce Commission, there was ample illumination in the debates 
and hearings culminating in the adoption of the Hepburn Act in 1906.%° 
The first years of the Commission were plagued by defects in the 
basic legislation and by restrictive judicial interpretation. In the early 





36 CUSHMAN, op. cit. supra note 3, at 61. 

37In the House, the colloquy between Congressmen Oates and Holman 
is in point. ‘ 

“Mr. Oates: . .. is not properly a legislative enactment within the power 
of Congress, because it proposes to blend legislative, judicial and executive 
functions. 

“Mr. Holman: Let me inquire of my friend whether Congress can not 
confer upon these Commissioners judicial power, and are not the powers to be 
exercised under this bill judicial rather than administrative? 

“Mr. Oates: That is exactly what I maintain—that the power conferred 
is judicial... . 

“.... That is the very reason it is obnoxious to the constitutional objection 
(sic)—that it does embrace both legislative and judicial power, which can not 
be blended, because the powers of the Government are distributed, by the Con- 
stitution, among three distinct bodies of magistracy ....” 18 Conc. REc. 849 
(1887). 

In the Senate, Senator Morgan debated the same issue: “I have opposed the 
power that is conferred upon this commission. It is a power that is derogatory 
of the divisions between legislative and judicial powers which have existed 
in this country and in Great Britain from time immemorial.” And further: “It 
is a court, then .... Not merely is there the blending in this of the legislative 
and judicial functions in the hands of the same parties, but the executive function 
is also trampled upon.” 18 Conc. Rec. 655, 656 (1887). 

3817 Conc. Rec. 4422 (1886). 

39 34 STAT. 584 (1906), 49 U.S.C. §1 (1952). 
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days, reviewing courts, suspicious of the Commission, were inclined to 
consider cases de novo and frequently made factual conclusions of their 
own, at variance with the findings of the Commission.*® The Hepburn 
Act broadened the powers of the Commission, set forth in greater 
detail its jurisdiction over carriers and their services, explicitly defined 
the rate making power of the Commission and, most important, provided 
procedural reforms which, “as subsequently interpreted by the courts, 
rendered the determinations of the Commission, if constitutionally valid 
and not without the scope of its authority, effective and final.”*' The 
shape of these amendments, with implications of procedural and appellate 
reform, gave rise to renewed efforts to separate the judicial, legislative, 
and executive functions exercised by the Commission. For example, 
Congressman Sulzer, of New York, introduced legislation which would 
have (1) limited the jurisdiction of the Interstate Commerce Commission 
to rate matters, (2) transferred investigative and enforcement powers 
to an executive department (presumably the Department of Justice), 
and (3) transferred controversies, review, and the interpretation of 
basic statutes to the courts.*? Again, Congress specifically rejected these 
attempts to separate the functions of the Interstate Commerce Com- 
mission. 

The Mann-Elkins Act of 1910,** was primarily significant at the 
time of its passage for the establishment of the Commerce Court. The 
experience of the Commerce Court is signally pertinent to the consid- 
eration of the proposed Administrative Court, particularly as it bears 
on the efficacy of a specialized court to deal with regulatory problems. 
The idea of the specialized court, of either original or appellate juris- 
diction, had been in the minds of members of Congress, the bench, 
and the bar for several years. As early as 1904, Congressman W. R. 
Hearst, of New York, introduced a bill to provide for a commerce 
court with extensive jurisdiction in the field of interstate commerce.** 
There were other advocates, but eventual congressional approval of 
a commerce court was a result of the direct influence of President Taft, 
a former judge of the circuit court of appeals. In a special message 
to Congress he urged, that “reasons precisely analogous to those which 
induced the Congress to create a Court of Customs Appeals” called 
for the establishment of the Commerce Court.*® 


4® CUSHMAN, op. cit. supra note 3, at 66. 

41 SHARFMAN, Op. cit. supra note 31, at 45. 

4240 Conc. Rec. 2086 (1906). Interstate Commerce Commissioner Prouty 
agreed in principle with Mr. Sulzer, recommending during the course of hear- 
ings before the Senate committee that the executive functions of the commission 
be transferred to either the Department of Commerce or the Department of 
Justice. Hearings before the Senate Committee on Interstate Commerce pursuant 
to S. Res. 288, 58th Cong., 3d Sess. (1905). 

4336 Stat. 539, 33 U.S.C. §743 (1952). 

4438 Conc. Rec. 3158 (1904). 

4545 Conc. Rec. 378, 379 (1910). 
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As finally established, the Commerce Court was the repository 
of the appellate jurisdiction then residing in the circuit courts. It is 
not clear that all the members of Congress regarded it as so limited. 
For example, Congressman Crumpacker, supporting the measure, stated, 
“This is a court of original jurisdiction upon a question of facts,”** and 
Senator Hughes, arguing against the proposal, contended that the bill 
conferred “distinctly legislative functions”*’ on the court. 

The arguments advanced for the creation of the Commerce Court 
emphasized the lack of uniformity in decisions of the circuit courts, 
and the delay in reviewing Commission cases. It was widely believed 
that a specialized appellate court would benefit both the Commission 
and litigants before it. 

The Commerce Court quickly found itself in difficulty. Despite 
the clear intent of the Congress, the court did not regard itself lacking 
in at least some degree of original jurisdiction. In one group of cases, 
for example, the Commission, after long investigation, had held certain 
switching charges to be unreasonable and had ordered them discontinued. 
The Commerce Court accepted the facts found by the Commission, 
but came to a contrary conclusion, arguing that, in the absence of 
factual dispute, the Commission conclusion was not binding on the 
court.4® The Commerce Court thus became, to some extent, a court 
of original jurisdiction, a specialized court passing on the same questions 
as the Interstate Commerce Commission and frequently at variance with it. 
The annual report of the Interstate Commerce Commission for 1911 
pointed out that in 20 of 27 Commission orders actually passed upon 
by the Commerce Court, preliminary injunctions or final decrees had 
been issued in favor of the railroads.4® On the other hand, of 22 
decisions of the Commerce Court from which appeals were taken to 
the Supreme Court, the Commerce Court was reversed in 13, modified 
in 2, and affirmed in 7.%. 

As Mr. Justice Frankfurter put it in his study of the federal 
judiciary system, the Commerce Court “was launched in unfavorable 
winds,” and “early encountered a heavy sea.”*! Largely political factors 
had made its establishment precarious in the first instance. In the 
House, while the bill creating the court was in the committee of 
the whole, it was passed by the lone vote of the chairman.®? The 





46 Jd. at 5417. 

471d. at 5391. 

48“We do not think that the Commission can, by an ultimate finding based 
upon the undisputed facts, preclude this court from reaching a conclusion of its 
own. ...” A.T. & S.F. Ry. v. LC.C., 188 Fed. 229 (1911), reversed, 234 U.S. 
294 (1915). 

491.C.C. Ann. Rep. 53-54 (1911). 

50 Frankfurter, 4 Study in the Federal Judiciary System, 39 Harv. L. Rev. 
53, 606 (1926). 

51 Jd. at 603. 

52 Td. at 602. 
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Commerce Court’s frequent reversals of the Interstate Commerce 
Commission, followed by the Supreme Court’s almost equally frequent 
refusal to sustain those reversals, lost it the confidence of Congress 
and the general public. And the Court’s assumption of original jurisdic- 
tion raised anew the political furor which had accompanied its initial 
establishment. Finally, charges of misconduct on the part of one of 
the judges of the Commerce Court were followed by his impeach- 
ment and conviction.** While obviously irrelevant to the merits of the 
issue, the impeachment proceedings undoubtedly crystallized Congres- 
sional sentiment against the Court. 

President Taft’s veto of legislation which would have abolished 
the Commerce Court provided, as Mr, Justice Frankfurter put it, merely 
“a stay of execution,” for the Congress was not to be dissuaded. A 
proposal to abolish the Court was incorporated in an annual appropriation 
bill and on October 22, 1913, the Commerce Court, after less than 
three years of life, ceased to exist. Expressing the prevailing view of both 
houses of the Congress, Senator Lewis stated on the floor of the Senate 
the reason for the Court’s demise, “It was . . . the assumption of 
jurisdiction and usurpation on the part of the Court—a thing which 
the public mind was not willing to accept or endorse.”** 

Surely the unhappy experience of the Commerce Court was fresh 
in the minds of the Congress at the time of the adoption of the 
Federal Trade Commission Act and the Clayton Act.®® Again, the 
Congress consciously created an agency of commingled functions and 
powers. Here again, too, the courts had not been able to deal adequately 
with the problems of unfair business practices. In creating the Federal 
Trade Commission, Congress went farther than it had in the initial 
establishment of the Interstate Commerce Commission, for in the new 
agency were married the investigative, prosecutive, and adjudicatory 
functions. The Clayton Act assigned certain enforcement functions 
in the transportation field to the Interstate Commerce Commission, but 
so far as the Commission was concerned, the passage of the Clayton Act 
was significant largely as a foreshadowing of greater powers to come, 
delegated to the Commission in 1920 in order to cope with problems of 
railroad corporate reorganization and financial transactions. 

The Transportation Act of 1920 substantially broadened the 
administrative authority of the Interstate Commerce Commission and 
established its jurisdiction over all consolidations, mergers, unifications, 
and acquisitions of control of carriers then subject to the act. The 
regulatory jurisdiction over such transactions delegated to the Commission 
in the 1920 act far exceeded the limited power delegated by section 





53 Id. at 612. 

5450 Conc. Rec. 5413 (1913). 

5538 SratT. 717 (1914), 15 U.S.C. §41 (1952); 38 SratT. 730 (1914), 15 
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11 of the Clayton Act. Commission action under either grant, however, 
involves the same basic evidentiary area within a single regulated 
industry. 

During the deliberation leading to the adoption of the Transpor- 
tation Act of 1920, efforts were renewed to separate the functions 
of the Interstate Commerce Commission. Railroad witnesses before 
the House Committee*’ advocated the transfer of the expanded adminis- 
trative responsibilities of the Commission to a transportation board, 
leaving the judicial functions with the Commission, in interesting contrast 
to the present administrative court proposals which would reverse the 
assignment. Nor was there confusion as to the judicial nature of the 
duties to be left with the Interstate Commerce Commission.™® Again, 
Congress was not persuaded. The report of the House Committee on 
Interstate and Foreign Commerce, rejecting the idea of separate agencies, 
commented forcibly on the problems inherent in such a division of 
authority and responsibility in the regulatory field,°® and the Congress 
refused to splinter the jurisdiction of the Interstate Commerce Commission. 

Interest in the creation of a specialized court to assume the judicial 
functions of the regulatory agencies flagged, and it was not until 1929 
that the proposal again reached Congress. In the 70th Congress Senator 
George Norris introduced a bill to establish an administrative court of 
appeals.® No action was taken on the bill. After a lapse of four years, 
Senator Logan, of Kentucky, introduced similar bills in the 73d, 74th, 
75th, and 76th Congresses, and, while they had the support of the 
American Bar Association, no congressional action resulted. 

In 1933, the American Bar Association appointed a Special Com- 
mittee on Administrative Law, chaired by Mr. Louis G. Caldwell,® to 
study an appellate court proposal then before the Congress, In com- 
menting, Mr. Caldwell accurately prophesied the direction of the future 
efforts of the American Bar Association: “I incline toward the view 





57 Hearings before House Committee on Interstate and Foreign Commerce 
on H. R. 4378, 66th Cong., 1st Sess. (1919). 

58 [bid. Witness Johnson testified: “This, mark you, is a judicial body. 
It adjudicates citizens’ rights. It... is relied upon to continue the calm and 
even-handed administration of justice.” 

59“The Commission has been aided in the performance of its judicial 
functions by reason of the intimate knowledge its members have acquired as to 
practical problems of railroad administration arising out of the administration 
of these several acts. In short, your committee fears that the creation of a trans- 
portation board, no matter how clearly its duties may be differentiated from 
those that are to be left to the Interstate Commerce Commission, will result in a 
division of authority and hence in a divided responsibility.” H.R. Rep. No. 456, 
66th Cong., 1st Sess. (1919). 

69S. 5154, 70th Cong., 2nd Sess. (1929). 

61 Louis G. Caldwell, 1891-1951, member of bars of Illinois and District of 
Columbia, first general counsel of the Federal Radio Commission (predecessor 
of the Federal Communications Commission) and former chairman of the 
committees on Radio Law and on Communications of the American Bar Association. 
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that the ideal solution lies in the direction of a federal administrative 
court, with appropriate branches so as to take over or review the judicial 
functions of the multitudinous federal administrative tribunals.”®* The 
report of the committee for the following year recommended an admin- 
istrative court of original jurisdiction, and in 1936, the American Bar 
Association approved “‘in principle” the establishment of a federal admin- 
istrative court. In 1937, however, under the chairmanship of Dean 
Roscoe Pound, the special committee abandoned the court proposal, and 
in 1938, reported unfavorably on a similar bill. 

But the issue was not lost sight of, and the argument for separation 
of powers was not abandoned. In 1937, the Committee on Administra- 
tive Management, appointed by President Roosevelt, recommended internal 
separation of adjudicating functions and personnel from those having 
to do with investigation or prosecution.™ 

In 1939, President Roosevelt directed the Attorney General to 
form a Committee on Administrative Procedure. Before the committee 
had completed its work, the Congress passed and sent to the President 
the Walter-Logan bill, sponsored by the American Bar Association.®* 
This the President vetoed with a strongly-worded message,” and the 
veto was sustained, 

The Attorney General’s committee bent to its task. After a pains- 
taking study of the organizations and procedures in each individual 
agency, the committee reported its findings and conclusions.® While 
expressly recognizing the problems arising from commingled functions, 
the majority of the committee still avoided the concluson that complete 
separation was either desirable or necessary. The report contained recom- 
mendations designed rather to strengthen the administrative procedure, 
primarily, the internal separation of functions within the agency and 
the creation of independent trial examiners. The significance of the 


6258 A.B.A. Rep. 203-204 (1933). 

63 | . the independent commission is obliged to carry to judicial functions 
under conditions which thseaten the impartial performance of that judicial work. 
The discretionary work of the administrator is merged with that of the judge. 
Pressures and influences properly enough directed toward officers responsible for 
formulating and administering policy constitute an unwholesome atmosphere in 
which to adjudicate private rights. But the mixed duties of the commissions 
render escape from those subversive influences impossible. 

“Furthermore, the same men are obliged to serve both as prosecutors and 
as judges. This not only undermines judicial fairness; it weakens public confi- 
dence in that fairness. Commission decisions affecting private rights and conduct 
lie under the suspicion of being rationalizations of the preliminary findings 
which the commission, in the role of prosecutor, presented to itself.” ADMINISTRATIVE 
MANAGEMENT IN THE UNITED STATES 36-37 (1937). 

64S. 915 and H.R. 6324, 76th Cong., 3d Sess. (1940). 

65H. Doc. 986, 76th Cong., 3d Sess. (1940). 

66 REporT OF THE ATTORNEY GENERAL’S COMMITTEE ON ADMINISTRATIVE PRO- 
CEDURE, S. Doc. No. 8, 77th Cong., Ist Sess. (1941). 











1958] ADMINISTRATIVE COURT 393 


report of the Attorney General’s committee, so far as consideration 
of the administrative court is concerned, lies in its refusal to recommend 
the establishment of specialized courts. In fact, it specifically found that 
the administrative agency was the proper repository for the combination 
of powers entrusted to it.°’ The intervention of World War II delayed 
congressional attention to the recommendations of the Attorney General’s 
committee. Immediately thereafter, however, those recommendations 
were legislatively treated in the Administrative Procedure Act.” 

In the years following the passage of that act, Senator McCarran 
revived the proposal for an administrative court of review. But bar 
support was lacking, particularly in view of the opposition of the courts® 
and the proposal died in successive Congresses, And there the matter 
stood until the recommendation of the Task Force on Legal Services 
and Procedures of the second Hoover Commission. 

The effort to separate the functions and powers of the administrative 
agencies, however, did not wane. In 1947, Congress amended the Labor 
Management Relations Act to separate completely the office of General 
Counsel from the remainder of the National Labor Relations Board. 
Some two years later, differences between the Board and its counse] became 
so pronounced that the President submitted a reorganization plan to 
transfer the functions of the counsel to the Chairman of the Board. 
Congress rejected the plan.”” In 1952, Congress rewrote the Communi- 
cations Act to provide a complete compartmentalization of the Federal 
Communications Commission, The experience of that Commission with 
“complete” internal separation, at least as reflected in the record of 
Commission reversals in the court of appeals on procedural grounds, has 
been something less than satisfactory.” 

Summarizing the arguments for the creation of an administrative 
court as a device to separate the regulatory functions, primary reliance 
throughout the 70 years of administrative law seems either to be placed 
on or to stem from the doctrine of separation of powers. The report 
of the Task Force on Legal Services and Procedures raises an ancillary 
question; #.e., whether the failure to separate completely adjudicatory 


°° 


and administrative functions may offend due process of law.’*? The 





67 Id. at 56. 

6860 Stat. 237 (1946), 5 U.S.C. §1001 (1952). 

69 REPORT OF THE PROCEEDINGS OF THE REGULAR ANNUAL MEETING OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES (1949). 

70S. Rep. No. 1516, 81st Cong., 2d Sess. (1950). 

71 During the consideration of cases in litigation before the Federal Com- 
munications Commission, commission members are practically isolated from effective 
assistance from either the commission’s review staff or its general counsel. During 
the fiscal years 1947-1952, inclusive, the commission was reversed on appe.:l 
twice. During the fiscal years 1953-1957, inclusive, of 217 appeals from com- 
mission orders, the courts of appeals affirmed in 40 and reversed in 35. Of the 
latter, 21 reversals were on procedural grounds. 

72 Task Force Report, op. cit. supra note 2, at 255. 
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report of the Special Committee on Legal Services and Procedures of 
the American Bar Association, after referring in passing to the doctrine 
of separation of functions, states that “the primary argument for the 
transfer of such adjudicatory functions from agencies to courts is that 
litigation and adjudication, as such, can be done better by judicial than 
by administrative bodies, with better assurance of considered action and 
a greater confidence on the part of the litigants that they are being 
impartially dealt with.”’* Finally, the Task Report urges the presently 
diffused enforcement of the Clayton Act as an additional reason for 
the establishment of the trade section of the administrative court. The 
argument runs to the effect that centralization of enforcement will tend 
to uniformity of decision,"* and that economies may result.” 


The Task Force report rationalizes the entire proposal with a neat 
theory of jurisdictional evolution. Under this theory, the combining of 
judicial and legislative functions in a newly established agency exploring 
a new erea of regulation may be expedient. At this stage, internal separa- 
tion of functions is adequate. Gradually, as the agency, the regulated 
area, and the law presumably become more settled, the judicial functions 
of the agency should be transferred to the courts. Where need for 
expertness remains, the transferral should be to a court of special jurisdic- 
tion, such as the proposed administrative court. A third step may come 
when the body of law developed by the specialized court “has become 
so well integrated in the judicial system” that the need for a specialized 
court disappears. At that point the judicial functions may be transferred 
to a court of general jurisdiction. 


The devotion to the complete separation of powers doctrine as an 
argument for separating the functions of administrative agencies is not 
well founded. Despite the Supreme Court dictum in Kilbourn v. Thomp- 
son,'® that it is “essential to the successful working of this system that the 
persons entrusted with power in any one of these branches shall not be 
permitted to encroach upon the powers confided to the others, but that 
each shall by the law of its creation be limited to the exercise of the 
powers appropriate to its own department and no other .. .,” the Court 
has never held such combination of powers to be unconstitutional.” 
Nevertheless, the proposition has been recited again and again in the 
history of the administrative process. Far from giving serious consideration 
to the argument, the Supreme Court has dismissed the argument of 





73 SpeCIAL COMMITTEE REPORT, Of. cit. supra note 2, at 44. 

74 A tendency not noted in the experience with the Commerce Court, supra 
pp. 388-90. 

75 Task Force REPORT, op. cit. supra note 2, at 254. 

76103 U.S. 168, 191 (1881). 

77 Professor Kenneth C. Davis said in 1941: “. . . the day is long past 
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separation of judicial powers almost perfunctorily.** The ability to sepa- 
rate successfully and completely the powers of administrative agencies 
seemingly depends at least initially on the ability to define those powers 
adequately. It is not yet clear, despite the specificity of the present 
administrative court proposal, that such a separation is practicable. Mr. 
Justice Holmes said, 

It does not seem to need argument to show that however 

we may disguise it by veiling words we do not and cannot carry 

out the distinction between legislative and executive action with 

mathematical precision and divide the branches into watertight 

compartments, were it ever so desirable to do so, which I am 

far from believing that it is, or that the Constitution requires.” 
There is a wide range of opinion as to the essential nature of the inde- 
pendent agency itself,*° let alone the possibility of compartmentalizing 
its functions. 

But even assuming that the transferral of judicial functions is 
practicable, the question of its desirability remains. Professor Nutting 
suggests that “adjudication may be so tied up with the whole regulatory 
process that to separate it would jeopardize the effectiveness of adminis- 
tration.”*' The Hoover Commission report on Legal Services and 
Procedures recommended that the Interstate Commerce Commission’s 
reparation powers be transferred to the courts, but the function of award- 
ing reparations, while in appearance an adjudication of rights between 
litigants, is in fact a pure by-product of the legislative rate making powers 





78 Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 400 (1940): “To 
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79 Dissenting, in Springer v. Government of Philippine Islands, 277 U.S. 
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of the Interstate Commerce Commission, “an adjunct to carrying out 
the purposes of the Act.”°? Further, the Commission is constrained by 
the statement of the national transportation policy, preceding the Interstate 
Commerce Act, which Congress explicitly directed the Commission to 
consider in the construction of every section of the act. This raises the 
interesting problem as to whether the courts would be similarly instructed. 
In any event, precisely the same considerations of fact are the determina- 
tive factors in a rate making case or a reparations case and it is difficult 
to see how a separation of these two functions would promote uniformity 
of decision, particularly in light of the experience of the Commerce 
Court.* 

Neither does there seem to be merit in the suggestion that due process 
would be better served by a complete separation of functions. Due 
process of law has never been a term of fixed and invariable content, nor 
is it questioned that Congress may prescribe rules and regulations for 
procedural safeguards.** This, of course, is precisely what Congress has 
done in the Administrative Procedure Act. The Supreme Court has held 
that the Administrative Procedure Act “created safeguards even narrower 
than the constitutional ones, against arbitrary official encroachment on 
private rights.”*° Even in the act, however, the Congress “did not go 
so far as to require a complete separation of investigating and prosecuting 
functions from adjudicatory functions.”® 


Further, the Supreme Court decided in the negative the precise 
issue of whether due process of law required a separation of functions 
in a deportation hearing, a proceeding which “involves issues basic to 
human liberty.”*” The Court noted that “this commingling (of the 
prosecutive and adjudicatory functions) if objectionable anywhere would 
seem to be particularly so in the deportation proceedings.”** In treating 
the due process question, the court said: 


Petitioner would have us hold that the presence of this 
relationship so strips the hearing of fairness and impartiality as 
to make the procedure violative of due process, The contention 
is without substance. , . .°° 


‘ 
But due process of law does require “that it shall appear that the 
order is within the authority of the officer, board or commission, and, 
if that authority depends on determination of fact, those determinations 
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must be shown.” Again, Congress would seem to have met the adequacy 
of findings requirement in the Administrative Procedure Act,®’ and the 
proponents of the administrative court do not contend that there is inade- 
quate court review of administrative decisions. Professor Davis suggests 
that the Administrative Procedure Act is a more promising weapon than 
due process for compelling adequate findings, and, by implication, at 
least, compares the requirements of the act favorably with the practice 
of trial courts.*?, 

The Bar Association Special Committee alleges a lack of confidence 
on the part of litigants before a regulatory agency that they are being 
impartially dealt with. This is of course a subjective matter, difficult 
of analysis and difficult to assign weight. However, the context of the 
bar association report in which it appears is answered at least in part by 
the Administrative Procedure Act requirement for substantive findings, 
which certainly meets the test of better assurance of considered action 
and impartial treatment.** And if the reference to impartiality of treat- 
ment implies bias on the part of members of independent agencies, it is 
at least arguable that life tenure on a regulatory body, whether specialized 
court or commission, would not automatically insure lack of bias, and 
that the fixed-term appointee may be under even greater practical com- 
pulsion by virtue of his term to deal impartially with litigants. Further, 
since the administrative agency serves as an agent of Congress to carry 
out express congressional policy, the charge of bias may be easily mis- 
applied by disappointed litigants. Again, the charge of bias is largely 
one of subjective origin. So far as the Interstate Commerce Commission 
is concerned, the argument that the confidence of litigants before it would 
be bolstered by transferral of the adjudicatory functions to a specialized 
court has been directly contradicted by the chairman of the Special 
Committee on Administrative Law of the Association of Interstate Com- 
merce Commission Practitioners at the 28th annual meeting of that 
body.** 

There remains the argument that centralization of Clayton Act 
enforcement will end diffusion in that field and promote both uniformity 
of decision and economy of operation. The Interstate Commerce Com- 
mission’s enforcement of the Clayton Act in its field of regulation is 





90 Panama Refining Co. v. Ryan, 293 U.S. 388, 432 (1935). 
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94 Starr Thomas, Chairman of the Special Committee on Administrative 
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but a minor part of the Commission’s broad jurisdiction over financial 
matters affecting carrier corporations. The same reasoning applicable to 
the separation of the reparations power applies with equal vigor here.*° 
Further, diffusion in enforcement of the Clayton Act would seem to be 
precisely what Congress intended, and for good reason. There is no 
uniform antitrust policy encompassing all the various areas of regulation, 
nor could there be. The justification for subjecting an industry to more- 
or-less complete regulation is its public utility character, and the effectua- 
tion of antitrust policies toward a regulated industry necessarily must be 
consistent with the regulatory agency’s basic jurisdiction over the industry.*° 
In the transportation field, for example, Congress has decreed that 
antitrust policy must be accommodated with the expressed national trans- 
portation policy. A division of authority between the Interstate Commerce 
Commission and an administrative court would hardly be productive of 
uniform application of the law. 

Whether economies would result is doubtful. Certainly, the concept 
of a court of special jurisdiction implies expertise.°’ The accumulation 
of an expert staff (the basic repository of agency expertise) would be 
a duplicating effort difficult to justify. The suggestion that the prosecutive 
agency, for example, the Interstate Commerce Commission, would supply 
the necessary expertness in making its case falls with the provision of the 
administrative court recommendations that only an agency with statutory 
authority for its principal legal officer will be permitted to appear before 
the court.**, In all other instances, the Attorney General will represent 
the agency. 

The theory that the administrative court is a step in the evolution 
of administrative law toward the courts of general jurisdiction is not an 
argument, but an explanation. If the substantive reasons for a transfer 
of jurisdiction are not persuasive, then there is no need for any explana- 
tion. In any event, this evolutionary theory would seem to be more tidy 
than tenable. The experience with courts as agents in regulatory matters 
has been generally unsatisfactory,”® and there is a serious question whether 
the delegation of essentially administrative or regulatory functions to an 
administrative court might not be unconstitutional.’ Further, the field 
of administrative law is expanding, rather than contracting. The discovery 
of new sources of energy, and the depletion of other natural resources 
will inevitably call for an increase in the areas of federal regulation. 
For example, the Atomic Energy Commission has begun to evolve as 
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an independent regulatory agency in the decision sense. Within estab- 
lished agencies, as well, growing industry problems, with increasing 
or novel impact on the public interest, demand a retention of the flexibility 
of the administrative agency, not a restriction of administrative law into 
over-rigid patterns and conformities. While there is a certain charm 
of apparent logic to the theory of administrative law evolving into law 
of general application to be administered by courts, the fatal weakness 
of the theory lies in its complete disregard of the “forward looking 
function” of the administrative agency. While the controversies before 
it may well determine rights between private parties, the independent 
regulatory agency must be guided by the paramount public interest. 

It has been suggested that the proposed administrative court is 
change for the sake of change. Professor Jaffe, while complimenting 
the American Bar Association on the vigilance of its concern of the 
administrative process, says it is “doubtful wisdom to reform an institution 
which is not felt to be unjust or inefficient simply because it does not 
conform with abstract principles.”"" But wisdom here has been clouded 
with ancient misgivings, and the distrust of many members of the bar 
of the administrative process is no less now than it was when, in 1887, 
the then president of the American Bar Association condemned the 
embryo Interstate Commerce Commission as unconstitutional.1°? The 
fact that the arguments for changing the administrative process are 
not supported by reason has not at all diminished aversion to the process 
per se. So far as its critics are concerned, administrative law will likely 
continue to stand with Tom Brown’s Dr. Fell.’ 





101 Jaffe, Basic Issues: An Analysis, 30 N.Y.U.L. Rev. 1273, 1288 (1955). 
102 See statement of Senator Lewis, 51 Conc. Rec. 12925 (1914). 
103 “IT do not love thee, Doctor Fell. 
The reason why I cannot tell; 
But this alone I know full well, 
I do not love thee, Doctor Fell.” 
Tom Brown (1663-1704) 











ADMISSION TO AND CONTROL OF PRACTICE 
BEFORE FEDERAL ADMINISTRATIVE AGENCIES 


J. Smrrn HEenvey*} 


It was said by Chief Justice Hughes, in 1916, that the distinctive 
legal development of this era is that our activities are largely controlled 
by federal or state administrative agencies and that as a result a host 
of controversies as to private rights are no longer decided in courts.’ 
In the same year, Elihu Root, then President of the American Bar 
Association, stated that we were entering upon the creation of a body of 
administrative law different in its machinery, its remedies, and its safe- 
guards from the old methods of regulation by specific statutes enforced 
by the courts.” 

During the period which has intervened since these prophetic state- 
ments were made, government by administrative agency has come to be 
an accomplished fact. Indeed, the end to administrative multiplication 
cannot be foretold. Witness the current activity in Congress with 
respect to creation of a “space agency”—a development which prior to 
recent experiments with man-made earth satellites would scarcely have 
received general public attention. 

It is not to be expected that persons having business with agencies 
of the Government should be compelled to appear in person without 
the assistance of legal representatives or others possessed of requisite 
representational skills. Representatives of those whose rights may be 
affected by agency action should be reliable and competent. The Gov- 
ernment as well has an interest in the integrity and ability of adversary 
representatives. Moreover, qualified persons who wish to represent others 
have a legitimate interest in the formalities and restrictions imposed 
upon representatives. 

RECOGNITION OF LAWYERS 

Only four of the departments and other administrative agencies 
of the federal government require that attorneys-at-law desiring to 
represent others before the respective departments or agencies file appli- 
cations for admission to practice.* Two of the four (Treasury Depart- 
ment and Veterans’ Administration) require no documentary or other 





* Member of the Arkansas Bar; Director, Office of Administrative Procedure, 

Department of Justice. 

+ The views herein expressed are not necessarily the views of the Department 
of Justice. 

1 Waterman; Federal Administrative Bars: Admission and Disharment, 3 
U. or Cui. L. Rev. 261 (1936). 

2 Presidential Address, 41 A.B.A. Rep. 355, 368 (1916). 

3 Interstate Commerce Commission, 49 C.F.R. §1.7-.13 (1949); Patent Office 
(in patent cases only), 37 C.F.R. §1.341-.348 (1949); Treasury Department, 31 
C.F.R., §10.1-.13 (1949); Veterans’ Administration (in prosecution of claims) 
38 C.F.R. §14.629 (1956). 
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support of an attorney’s application, The Interstate Commerce Com- 
mission requires that the application be supported by the certificate of 
the clerk of the court before which the attorney is admitted to practice. 
Only the Patent Office—since 1934—requires the passing of an examina- 
tion by attorneys desiring to practice before it in patent cases. And 
only the Treasury Department regularly investigates attorney applicants. 

The other administrative agencies, some thirty of which conduct 
adversary administrative proceedings, have not found it necessary to 
adopt formal procedures for admission of lawyers. A question thus 
arises as to whether formal admission procedures best serve the public 
interest. 

Every lawyer must be admitted to the bar of some state, territory, 
possession, or the District of Columbia.‘ He is admitted upon a 
showing that he is of good moral character, that he has formal educa- 
tional requisites, and after rigorous examination as to his knowledge of 
the law. He subscribes to an oath of admission and a code of ethics. 
He is subject to investigation prior to admission, and to continuous 
surveillance by bench, bar, and public after admission. 

All these admission requirements are usually administered by and 
under supervision of one or more courts, and they may be said to afford 
a reasonable degree of protection to the public when applied to adminis- 
trative practice. Many agencies which have no formal admission pro- 
cedures rely entirely upon state admission procedures through rules which 
permit any person admitted to practice by a state to practice before the 
agency. Indeed, even those agencies which prescribe formal admissions 
similarly rely, for not only is admission based purely upon a showing of 
bar membership in good standing,” but discipline likewise is in practice left 
primarily to the courts and to the organized bar.° 

While virtually all agencies have rules governing the conduct of 
lawyers and some twenty agencies have made provision for disbarring, 
enjoining, suspending, or otherwise disciplining lawyers who practice 
before them,’ rare indeed is the administrative disciplinary proceeding.® 

RECOGNITION OF Non-LawyeErs® 
Formal applications by non-lawyers for admission to practice are 


required by seven civilian agencies:’° 





4Courts in the District of Columbia, the territories and possessions, are 
United States courts, and they may initially admit persons to practice as attorneys. 

5 Except in the Treasury Department and the Patent Office. 

6 Disciplinary jurisdiction over a practicing attorney need not be predicated 
upon formal admission. It can be based upon acts of practicing. 

7 Table I following text of this article. 

8 See vom BAuR, STANDARDS FOR ADMISSION FOR PRACTICE BEFORE FEDERAL 
ADMINISTRATIVE AGENCIES, C. IV B (1953). 

®The term “non-lawyers” appears preferable to “laymen.” Every profes- 
sional group identifies a non-member of the group as a “layman.” 

10 The Tax Court admits non-lawyers upon examination. However, the Tax 
Court is not treated in this article, since it is for all practical purposes a judicial 
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Federal Maritime Board 46 C.F.R. §201.26 (1953). 


GAO 4 C.F.R. §1.4 (1949). 

ICC 49 C.F.R. §1.8(b) (1949). 

Interior 43 C.F.R. §1(b) (1954). 

Patent Office 37 C.F.R. §$1.341(b), §2.12(b) (1949). 

Treasury 31 C.F.R. §10.3(a) (i) (ii), §10.3(j) 
(1949). 


Veterans Administration 38 C.F.R. §14.629 (1956). 

These agencies require the giving of rather extensive information, 
statements of experience, references, etc. They, plus the United States 
Tariff Commission,"’ are the only civilian agencies which give consid- 
eration to the qualifications of non-lawyers before admitting them to 
practice. Eight military agencies consider the qualifications of non-lawyer 
representatives. 

A few agencies give examinations to non-lawyers. The Treasury 
Department admits certified public accountants without examination, but 
subjects other non-lawyers to examination as to character and com- 
petence.'* Both the Interstate Commerce Commission’ and the Patent 
Office (trademark cases)'® require non-lawyers to pass examinations 
not required of lawyers. 

Many administrative agencies permit non-lawyers to appear before 
them in a representative capacity."* Agencies which permit persons to 
represent others before them generally do not discriminate between 
lawyers and non-lawyers.'’ Perhaps illustrative are rules of the Federal 
Power Commission (party may appear in person or by attorney or other 
qualified representative),’® Health, Education and Welfare (party may 
appear in person or by authorized representative)'® and National Labor 





tribunal operating in the federal judicial system. Stern v. Commissioner, 215 
F.2d 701, 707 (3d Cir. 1954). See 8 C.F.R. §292 (1958); 38 C.F.R. §14.627 (1956) 
for recognition of organizational representatives by Immigration and Naturaliza- 
tion Service and Veterans Administration. 

1119 C.F.R. §201.12(c) (1953). 

12 Vom Baur, op. cit. supra note 8. 

13 31 C.F.R. §10.3(a) (i) (ii), $10.3(j) (1949) ; Kilpatrick, Treasury Depart- 
ment Practice, 15 Fev. B.J. 132 (1955). 

1449 C.F.R. §1.8(b) (1949). 

15 37 C.F.R. §100.42 (1949). 

16 The Selective Service System prohibits lawyers appearing in a represen- 
tative capacity before the local boards. “[N]o registrant may be represented 
before the local board by anyone acting as attorney or legal counsel.” 32 C.F.R. 
§1624.1(b) (1954). 

17 REPORT OF COMMITTEE ON ADMINISTRATIVE PRACTICE OF THE BAR ASSOCIATION 
OF THE DistricT OF COLUMBIA, ADMISSION TO AND CONTROL OVER PRACTICE BEFORE 
FEDERAL ADMINISTRATIVE AGENCIES (1938). 

1818 C.F.R. §1.4 (1949). 

19 21 C.F.R. §1.705 (1955). 
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Relations Board (party may appear in person, by counsel, or by other 
representative) .?° 


In the case of non-lawyer representatives who may be subject 
to little or no standard of competence or character other than that 
which may be imposed by the agencies before which they practice, it 
may be incumbent upon the agencies to impose special requirements as 
to competence and character and special limitations relating to the scope 
of representative activity. 

It would appear that the test for permitting any person to appear 
before a federal administrative agency should be in terms of the prob- 
ability of his training and experience contributing to the resolution of 
issues. Of the non-lawyer in government contracting it has been said, 
“modern government contracting is so complex that no person should 
be permitted to hold himself out as an expert in the field unless he has 
the qualifications. Recognition of this principle does not disparage the 
non-lawyer specialist. It places him on a professional footing. But as 
a professional the public interest requires that he be not only of good 
moral character, but that he actually possess the necessary technical skill 
and an understanding of his professional responsibilities,” 


Closely related to problems of permitting persons to be represented 
by another, but definitely different, are questions with respect to the 
discontinuance of that permission. Many agencies which impose no 
formal requirements on persons appearing before them in a representative 
capacity have rules providing for disbarring of such representatives in 
appropriate circumstances, 


Provisions in agency rules for disbarring non-lawyers are com- 
parable to those for lawyers except for conduct in which only a lawyer 
could engage; e.g., being disbarred by a court.” 


One problem that heretofore has received inadequate consideration 
relates to the extent to which disbarment of an individual before one 
administrative agency should affect his right to represent others before 
different agencies, or, in the case of a lawyer, also before courts. Table 
I reveals that disbarment by another administrative agency is a ground 
for disbarment of a lawyer before the Secretary of the Interior and 
the Board of Immigration Appeals and Immigration & Naturalization 
Service, and such disbarment automatically disbars one before the Post 
Office, yet no mechanism is provided by which other agencies are informed 
of disbarment before an agency. The rules of the General Accounting 





20 29 C.F.R. §102.38 (1949). 

21 Moss, Practice Before Government Contracting Agencies, 15 Fev. B.J. 
155, 165 (1955). For discussion of C.A.B. practice by non-lawyers, see DeSeife, 
Practice of Layman Before Civil Aeronautics Board, 15 Fev. B.J. 168 (1955). 

22 See table at end of article. See also tables to vom Baur, op. cit. supra 
note 8. 
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Office formerly provided that other agencies would be notified of its 
disbarments.”* 

While some agencies have promulgated comprehensive standards of 
conduct for both lawyers and non-lawyer representatives, there is no 
uniform government-wide treatment of admission and control of practice 
by either lawyers or non-lawyers. 

Recent History oF CURRENT LEGISLATIVE PROPOSALS 

Demands and suggestions for improved controls over administrative 
practice have not been lacking.?* Almost twenty-five years ago the Special 
Committee on Administrative Law of the American Bar Association 
recommended that conditions on admission to practice before adminis- 
trative tribunals should be harmonized and made generally applicable, 
the machinery for discipline and disbarment should be unified and 
strengthened, and high standards of professional conduct should be 
established and rigorously enforced.”> In 1940, the American Bar 
Association sponsored a bill which would have centralized registration 
of administrative practitioners in the Department of Justice.?* Bills 
designed to authorize any lawyer in good standing at the bar of the 
highest court of a state to appear before federal administrative agencies 
were repeatedly introduced in the Congress after 1940.77 An amend- 
ment offered in the House of Representatives to the bill that became 
the Administrative Procedure Act,?* was designed to permit lawyers 
in good standing at the bar of the highest court of a state to appear 
before federal administrative agencies without further formality. The 
proposed amendment was defeated, apparently, largely because the matter 
was believed to be more properly dealt with in a separate bill.”*. 

Various study groups have commented upon different aspects of 
practice problems. The Attorney General’s Committee on Administrative 
Procedure (1940) was critical of the “unjustifiable annoyance” to 
members of the bar in connection with their admission to practice before 
agencies, and suggested that an Office of Federal Administrative Pro- 
cedure, if established, could usefully turn attention to the subject of 
administrative practice.*° 

Both the Commission on Organization of the Government (Hoover 
Commission) and its Task Force on Legal Services and Procedure 
considered admission and control of practice at some length. In title II 





234 C.F.R. §1.4(d) (1949). 

24 For excellent history of statutory provisions see voM BAUR, op. cit. supra 
note 8. 

2559 A.B.A. Rep. 539-540 (1934). 

2665 A.B.A. Rep. 222-223 (1940). 

2792 Conc. R&c. 5662 (1946). 

2860 Stat. 237 (1946), 5 U.S.C. §§1001-11 (1952). 

2992 Conc. REC. 5667-68 (1946). 

30 Report of the Committee on Administrative Procedure, S. Doc. No. 8, 77th 
Cong., Ist sess. 124 (1941). 
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of its Report®’ the Commission made a series of eight recommendations 
calculated to ensure a statutory right to representation by qualified 
persons operating under standards of conduct prescribed by statute. Under 
the recommendations no lawyer would be required to submit to formal 
admission procedures and no non-lawyer would be permitted to practice 
law. Discipline of lawyers would be by a federal grievance committee, 
acting through the United States district courts and by the agencies 
which would have authority to suspend for one year. Non-lawyer repre- 
sentatives would be subject to disciplinary control by the respective 
agencies. 

These recommendations of the Hoover Commission generally re- 
flected the views of the Task Force as those views were expressed at 
length in the Task Force Report*? and were in turn reflected in legis- 
lative proposals sponsored by the American Bar Association. Ultimately, 
the Association sponsored a draft bill which became S. 932, 85th Cong., 
Ist sess.3# 


Tirte IV oF S. 932 

S. 932, as does each of its identical companion bills,** consists 
of five titles in the aggregate comprising a bill to be known as the 
“Federal Administrative Practice Reorganization Act of 1957.” Under 
title I there would be created an independent agency of government, 
to be known as the “Office of Federal Administrative Practice.” The 
head of that office would be a director, who would also perform certain 
duties under title IV. 

Title IV establishes the right of every participant before an adminis- 
trative agency to be represented in any matter by an attorney at law or, 
in any matter which does not involve the practice of law, by a person 
specially authorized to practice before the agency. Unless otherwise 
provided by statute, no party to an agency hearing required to be 
determined on a record which is subject to judicial review would be 
represented except by an attorney at law. 

Every attorney at law in good standing at the bar of the highest 
court of any state, territory, commonwealth, or possession of the United 
States or of the District of Columbia who had filed a certificate to that 
effect with the Director, Office of Federal Administrative Practice 
(created by title I) would be authorized to represent any participant 
in any matter before any agency at any time. Agencies would be 





31 COMMISSION ON ORGANIZATION OF GOVERNMENT, REPORT ON LEGAL SERVICES 
AND PROCEDURE 31 ef seg. (1955). 

32 Task Force REPORT ON LEGAI SERVICES AND PROCEDURE, COMMISSION ON 
ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT 41 ef seq. (1955). 

33 That the A.B.A. Special Committee on Legal Services and Procedure was 
greatly influenced by the work of the Hoover Commission is demonstrated by a 
comparison of the Commission’s recommendations of. cit. supra note 31, at 21-28. 
with title IV of S. 932. Identical to S. 932 are H.R. 3349, H.R. 3350, and H.R. 7006. 
34 Supra note 33. 
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required to recognize and directly deal with any such attorney who is 
acting in a representative capacity. 

General rules as to conflict of interest and general standards of 
conduct for all representatives are prescribed. The agencies would be 
directed to establish and enforce standards of conduct for non-attorney 
representatives. An agency order revoking or suspending the privilege 
of representation of a non-attorney would be reviewable in the United 
States district court in a trial de novo. 

The United States Court of Appeals for the District of Columbia 
Circuit would prescribe special canons of ethics governing the practice 
of attorneys before the agencies. A federal grievance committee would 
be established for the purpose of receiving and investigating complaints 
against attorneys arising out of their practice before the agencies. The 
committee would be authorized to institute disciplinary proceedings against 
an attorney in the United States district court for the judicial district 
in which he is principally engaged in the practice of law and that court 
would have jurisdiction to reprimand, to suspend indefinitely or to enjoin 
permanently such attorney from practice before all agencies. 

Section 402—RiIGHT TO REPRESENTATION 

In asserting the right to legal representation before any agency 
in any matter $. 932 may extend that right beyond present limits so as 
to include representation before each civilian and military department 
in the executive branch of the Government and any board, commission, 
authority or independent establishment, including corporations of the 
Government.*” 

Under the provisions of the Administrative Procedure Act,** “any 
person compelled to appear in person before any agency or representative 
thereof shall be accorded the right to be accompanied, represented, and 
advised by counsel” and “every party shall be accorded the right to 
appear in person or by or with counsel . . . in any agency proceeding.” But 
the Administrative Procedure Act does not apply to the agencies or func- 
tions excepted in section 2(a) of that act,*’ nor to any proceedings 
specifically exempted by other statutes.** 

Absent a regulatidn or statute, the right to counsel in an adminis- 
trative proceeding usually must depend upon the due process clause of 
the Federal Constitution, and the question is usually reached by courts 
only after it appears that an administrative hearing is necessary.*® 





35 See definition of “Agency”—S. 932 §501. 

36 Administrative Procedure Act, 60 Stat. 240 (1946), 5 U.S.C. §1005(a) 
(1952). 

37 Svar. 237 (1946), 5 U.S.C. §1001(a) (1952); see also scope of appli- 
cation of 60 STAT. 238-239 (1946), 5 U.S.C. §§1003(a), 1004 (1952). 

38 See ¢.g., Proceedings for the Deportation or Exclusion of Aliens, 66 STAT. 
200, 8 U.S.C. §1226(a) (1952). 

39 Note, Representation by Counsel in Administrative Proceedings, 58 Cot. L. 
Rev. 395 (1958). 
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However desirable the right to legal representation may appear 
to be when considered in the abstract, it seems doubtful that legal 
representation as of right should become universally applicable. The 
Hoover Commission certainly did not so propose. In its recommendation 
number twenty-one, that Commission recognized as exceptions to the right 
of representation the classification of registrants by local selective service 
boards and the granting of voluntary benefits by the Government.*” 

Since legal representation generally is available in administrative 
proceedings, before enacting a blanket assertion of the right to repre- 
sentation, it seems preferable to determine on a case-to-case basis whether 
present exceptions to the general practice should be altered. 

CENTRAL REGISTRATION OF ATTORNEYS 

Under section 405 of S. 932 each representative who is a lawyer 
would be required to file with the Office of Federal Administrative 
Practice a certificate showing membership in good standing of the bar 
of the highest court of a state, territory, commonwealth, or possession 
of the United States or of the District of Columbia. Under section 
406 of the bill the lawyer who has on file such a certificate may 
represent any participant in any matter before any agency. Agencies 
would be required to recognize such lawyers. Thus, the bill would create 
a centralized system of registration for lawyers. It is suggested that 
such registration is neither necessary nor desirable. 

For years formal admission procedures have been under attack as 
being neither justified, efficient, nor economical,*? and, in fact, within 
the year prior to May 1958, six agencies dispensed with formal admission 
procedures for lawyers,** sq that today only four agencies** formally 
admit and maintain rosters of lawyers. 

The expense of formally admitting and registering lawyers is 
not inconsiderable. The Hoover Commission stated that “at least 
$300,000 a year could be saved by the Treasury Department” alone 
by eliminating certain of its admission procedures for lawyers.** Approxi- 
mately $10,000 is spent annually to qualify and enrol] attorneys and 
agents for practice before the Patent Office.*® The Veterans’ Adminis- 
tration and the Interstate Commerce Commission, undoubtedly, spend 





49 Supra note 31. However, the Task Force, citing restrictions on represen- 
tation before the Internal Revenue Service, the Code of Indian Tribal Offenses, 
and the Selective Service System, recommended removal of all such restrictions. 
Task Force REportT, op. cit. supra note 32, at 287-288. 

41 Orrice oF LEGAL CouNSEL Dep’r oF JUSTICE, ADMISSION OF ATTORNEYS TO 
PRACTICE BEFORE FEDERAL ADMINISTRATIVE AGENCIES— AN ANALYSIS AND RECOM- 
MENDATION (1957); 9 Ap. L. BuLL. 152 (1957). 

42 These are: Department of Justice, Post Office Dep’t, General Accounting 
Office, Subversive Activities Control Bd., Federal Communications Comm'n and 
Civil Service Comm'n. 

43 Supra note 3. 

44 Hoover COMMISSION, op. cit. supra note 31, at 40. 

45 Task Force Report, op. cit. supra note 32, at 306. 
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some money in administering enrollment programs.** 


There are more than 200,000 lawyers in the United States today. 
New lawyers come out of law schools each year. Some die. Some 
leave the practice for other pursuits. The receipt, filing, and revision 
of certificates and the maintenance of currently accurate lists of lawyers 
will involve expenditure of considerable time and money. If only fifty 
percent of the lawyers at some time have occasion to be admitted to 
the administrative bar, we may be assured that processing of their 
certificates will cost the Government a tidy sum, which should be 
expended only if justified in terms of public benefit. 

As an alternative to certification for lawyers it seems feasible simply 
to provide that any lawyer in good standing may practice before agencies 
of the Government.*” Such is the approach taken by H.R. 261, H.R. 
276, and H.R. 9144 now pending before the Eighty-fifth Congress. 

It is the approach taken by the Office of Administrative Procedure, 
which would provide also that when an individual acting in a repre- 
sentative capacity appears in person or signs a paper in practice before 
an agency, his personal appearance or signature shall constitute a repre- 
sentation that he is, under applicable rules and law, authorized and 
qualified to represent.*® 


If it be argued that filing of a certificate is necessary to give the 
proposed Office of Federal Administrative Practice or the grievance 
committee jurisdiction for disciplinary purposes, it is, perhaps, sufficient 
to reply that jurisdiction can be predicated upon the act of practicing 
as well as upon the filing of a certificate of qualification. 

There is nothing novel in this approach. There are, for example, 
the non-resident motorist statutes which sometimes predicate consent to 
be sued upon use of the public highways, and we have, among others, 
statutes which read into various acts of “doing business” within a state 
consent to state jurisdiction. 


Section 407—RECOGNITION OF LAWYERS 


Not only would S, 932 require agency recognition of certificated 
lawyers generally, but also section 407 of the bill specifically would 
require service upon known lawyer representatives of all notices or other 
written communications required or permitted to be served upon the 
principal, 

This provision would implement an October 1956 resolution of 
the Board of Governors, American Bar Association, recommended by 





46 The Interstate Commerce Commission charges a fee of $10 for application 
for admission to practice and issues a certificate to those admitted. 49 C.F.R. §1.11 
(1949). 

47 Exceptions may, of course, be made for any special needs of the four 
agencies which formally admit lawyers. 

48 Supra note 44. The Department of Interior has such a rule. 43 C.F.R. 
§1.6 (1954). 
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the Section on Administrative Law,*® which expressed the belief that 
some agencies fail to notice or serve attorneys, thereby impairing the 
fundamental right of persons to be effectively represented by counsel 
and defeating rights or prejudicing persons in their dealings with the 
Government. 

While it is the practice of most agencies to serve notices and other 
pleadings upon counsel, agency rules on the subject are by no means 
uniformly adequate and occasionally principals may suffer delay and 
inconvenience, if not loss of valuable rights, because of failure to serve 
counsel, One such case has come to the attention of the writer within 
the past year, and some few others may be documented.” 

The Office of Administrative Procedure, in cooperation with mem- 
bers of the District of Columbia Bar, the Federal Bar Association, and 
the American Bar Association Committee on Representation, has 
drafted and proposed for agency adoption a rule similar in language 
to that of section 407. It reads: 

When any participant in any matter before [name of 
agency] is represented by an attorney-at-law and that fact has 
been made known in writing to the agency, any notice or 
other written communication required or permitted to be given 
to or by such participant shall be given to or by such attorney. 
Where any other method of service is specifically provided 
by statute, service shall also be made as so provided. If a 
participant is represented by more than one attorney, service 
by or upon any one of such attorneys shall be sufficient. 


Either more extensive use of the suggested rule or enactment of 
section 407 of the bill would appear to result in general improvement of 
present practice. 

DIscCIPLINE OF REPRESENTATIVES 

The standards of conduct to be imposed upon all representatives 
by section 403 of S. 932 and the rules as to conflict-of-interest provided 
by section 409 are in accord with commonly accepted principles of 
conduct, and thus raise no major problems, 

Discipline of non-lawyers is left with the agencies substantially as 
at present. However, lawyer representatives would be subjected to new 
and different treatment. They would be subject to special canons of 
ethics to be promulgated by the United States Court of Appeals for 
the District of Columbia (section 405) and policed by a grievance com- 
mittee, to be appointed by the chief judge of that court. 

The agencies, apparently, would no longer have authority to dis- 
cipline lawyers. Instead, disciplinary proceedings would be in the United 





499 Ap L. BULL. 259 (1957). 

50 See account of 1951 incident involving alleged failure of the Veterans’ 
Administration to reply to attorney for “ignorant, Negro woman” who claimed 
benefits under policies of War Risk Insurance, vom Baur, op. cit. supra note 8, 
at 23. 
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States district courts in the districts in which respondents principally en- 
gage in the practice of law. 

It was felt by the Hoover Commission and its Task Force that 
disciplinary action against lawyers in administrative practice should be 
taken in the district courts. As the Commission put it— 

Some attorneys engaged in practice before Federal agencies 
may escape disciplinary action by a State court for unprofessional 
conduct before such agencies because of their absence from 
the jurisdiction of the State. An attorney, active in Federal 
administrative practice, who moves to Washington, D. C., 
may retain only formal ties with his State jurisdiction. He 
must, of course, remain a member of the State bar if he is 
to continue representation of others as an attorney. Disbar- 
ment proceedings may not be available against him in the 
District of Columbia if he has not meanwhile become a 
member of the Bar of «he District. 

Authority to discipline an attorney in Federal adminis- 
trative practice should be vested in the United States district 
court of the judicial district in which he principally engages 
in the general practice of law. Thus, a lawyer practicing in 
Pennsylvania who intermittently appears before agencies in 
Washington, D. C., would be disciplined by the Federal district 
court in Pennsylvania, The Pennsylvania lawyer who moved 
to Washington, D. C., permanently would be disciplined by 
the United States Court for the District of Columbia. 

Both the Commission and its Task Force would have policed the 
practice of administrative law by a federal grievance committee, but 
both would have left some disciplinary authority in the agencies. The 
Task Force felt that since the agencies have a primary responsibility 
for proper conduct and fair proceedings, they should be able to deal 
promptly and effectively with contumacious lawyer representatives. 
Accordingly, the Task Force would have authorized agencies to suspend 
lawyers for a period of not more than one year." The Commission 
generally agreed. 

It is believed that the position of the Hoover Commission in this 
respect is sound, and that, at a minimum, the agencies should have 
authority to suspend pending consideration by the grievance committee 
and until a court may pass upon the questions involved either by inter- 
locutory or final order. 

The federal grievance committee to be created by adoption of 
S. 932 would require some assistance. It would need some “housekeeping” 
facilities, clerical and stenographic assistance, and assistance in investi- 





51 Hoover CoMMISSION REPORT, op. cit. supra note 31, at 38. See also Task 
Force Report, op. cit. supra note 32, at 308-309. 

52 Task Force REPORT, op. cit. supra note 32, at 309. 

53 Hoover COMMISSION REPORT, op. cit. supra note 31, at 40 (Recommenda- 
tion No. 26). 
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gating complaints. Under S, 932 all such assistance would be rendered 
by the director of an independent office. The director would also main- 
tain the lists of attorneys and process the certificates (which may not 
be needed). The director, under other titles of S$. 932, would admin- 
ister the legal career service and the hearing examiner program, and 
would also have responsibility under title I for various functions in 
connection with agency procedures. 

Admittedly, the title IV functions can be performed by an agency 
which also has the other duties to be imposed upon the director. But 
is there any substantial relationship between title IV on the one hand 
and titles I, II, and III on the other? Stated otherwise, is there in 
administration of title IV any substantial role for a director? 

Both the Task Force and the Hoover Commission, apparently, 
contemplated that the grievance committee should receive its assistance 
from the Department of Justice—a department of lawyers, with estab- 
lished housekeeping, clerical, and investigatory facilities available.™* 

It is suggested that the title IV functions of the director should 
be placed with the Department of Justice, as was recommended by the 
Task Force and the Commission. 


SENATE Bitt 932 AND THE “PRACTICE OF LAw” 


While section 402 of S. 932 would permit participants in certain 
proceedings to be represented by non-lawyers, sections 409 and 410 
would prohibit the practice of law by any representative who is not 
a lawyer. In confining representation by non-lawyers to those cases 
which do not involve the practice of law the bill may impose upon 
agencies the extremely difficult task of determining, in the first instance, 
what is the practice of law? 

To be sure, the agencies may now have that responsibility, but the 
bill offers little to guide agencies in prescribing the scope of practice 
by non-lawyers, 

Admittedly, determining precisely what is the practice of law is 
not easy. One has but to examine any recent issue of the American 
Bar Association’s publication, Unauthorized Practice News, to become 
aware of the difficulty of making determinations in specific cases. Any 
such determination is rendered more difficult by the variety of criteria 
employed, Shall any given act of alleged practice be judged by the 
“matters connected with the law” test,” the “strict legal instrument” 
test,°® the famous “Bercu” test,°” or some other test?®* It seems doubtful 





54 Task Force REPORT, op. cit. supra note 32, at 48 (part 1), 309 (part IV), 
Hoover CoMMIssION REPORT, op. cit. supra note 31, at 39. 

55 In re Duncan, 83 S.C. 186, 65 S.E. 210 (1909). 

56 Annot., 111 A.L.R. 22 and cases cited therein. 

57 In re Bercu, 273 App. Div. 524, 78 N.Y.S.2d 209 (1948). 

58 Clark, Accountants in Treasury Practice: The Department Regulations 
Should Adopt the Bercu Rule, 24 Geo. Wasu. L. Rev. 377 (1956); Comment, 35 
Mara. L. Rev. 370 (1952); Comment, 28 So. Carir. L. Rev. 303 (1955). 
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in the extreme that in this field, where courts and lawyers have not 
agreed upon criteria, administrators can successfully establish adequate 
standards, 

Moreover, if S. 932 be deemed express authority for agencies to 
determine what is the practice of law, rather serious questions in the field 
of federal-state relationships are presented. Some constitutional questions 
undoubtedly would arise from agency authorization of activity, which, 
if engaged in by a non-lawyer, would constitute the practice of law in 
violation of state law."® 

But, even though federal supremacy be assumed,” it neverthe- 
less may be considered desirable to leave regulation of the practice of 
law largely with state authorities. In the words of the Task Force— 

The Federal Government should not interfere with the tradi- 

tional control by the States of the practice of law or with the 

States’ definition of that concept unless the consequence of 

State action is to completely defeat the effective functioning 

of Federal agencies.” 

Somewhat paradoxically the advocates of S$. 932, who rely so 
heavily upon the Hoover Commission and its Task Force, would centralize 
admission to the administrative bar and control of the practice of admin- 
istrative law in two central agencies—the proposed Office of Federal 
Administrative Practice and the proposed grievance committee—both of 
which would operate under authority of the federal government. 

While the need for improved policing probably merits establishment 
of a grievance committee authorized to institute disciplinary proceedings 
in the courts, which would have ultimate disciplinary control in individual 
cases, it is doubtful that any comparable need can be shown for centralized 
admission to the administrative bar. 

S. 932 does propose one significant specific limitation upon the 
practice of law in that by a proviso to section 402 “no party to an 
agency hearing required under the Constitution or by statute to be 
determined on a record which is subject to judicial review shall be 
represented except by an attorney at law.”®? 

The privilege of representation before federal agencies, of course, 
cannot be limited to any one group or profession. The engineer, the 
accountant, the traffic expert, the economist, and others all possess skills 





59 U.S. Const. amend. X; Agran v. Shapiro, 127 Adv. Cal. App. 129, 273 
P.2d 619 (1954). But see U.S. Const. art. I, §8; Goldsmith v. Board Tax 
Appeals, 270 U.S. 117 (1925). “Let it be remembered, also,—for just now we may 
be in some danger of forgetting it,—that questions of jurisdiction were questions 
of power as between the United States and the several States.” 2 MEMOIR OF 
Curtis 340-341, as cited by Mr. Justice Frankfurter, dissenting, in Konigsberg 
v. State Bar of California 353 U.S. 252, 274 (1957). 

60 Clark, supra note 58. 

61 Task Force Report, op. cit. supra note 32, at 290. 

62 Probably the words “at the hearing” should be inserted in the proviso after 
the word “represented.” 
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needed for proper implementation of the vast power of the regulatory 
agencies, But these non-lawyer groups cannot be expected to possess 
the panoramic view of substantive and procedural law requisite to suc- 
cessful conduct of adversary trial proceedings. Such proceedings are 
quasi-judicial in character, and they are inherently comparable to litiga- 
tion in the courts. Practice in them is in every sense the practice of 
law and should be limited to lawyers. 

Some other drafting problems, mostly minor in nature, are pre- 
sented by title IV of S. 932. Essentially however, and despite the 
criticisms herein set forth, the title has merit and deserves the serious 
consideration of those who are interested in protection of the public 
from the evils brought about by those who assume to represent others 
without proper qualifications. 











A FEDERAL CODE OF ADMINISTRATIVE PROCEDURE 
(ON THE MOON—THAT IS) 


Wuirney R. Harris*+ 


The report of a visit to the Moon was discovered recently in a 
capsule hidden away among the law reviews in the library of a well- 
known American law school. Unfortunately, neither the author of the 
report nor the institution to which it was addressed has been ascertained. 
Research to that end has been instituted and it is hoped that the true 
facts concerning this twentieth-century literary find may soon be known, 
Meanwhile, authorization has been received to reveal certain portions of 
the report: 

Upon our arrival in the middle of the Moonjave Desert 
we were greeted by a reception committee of Moonmen. They 
were friendly and hospitable and altogether quasi-human. They 
escorted us to their capital city—Alcatraz—where we were put 
up—rather, I should say, put down in a hotel for interplanetary 
visitors, called Celestial House. The reason we were put down 
is that Alcatraz on the Moon is all underground, These Moon- 
men are too wise, in this age of interplanetary guided and 
unguided missiles, to live any longer on the surface of the 
ground. 

We were very much impressed with Moon Society. For 
in Alcatraz on the Moon people literally do nothing except 
push buttons, ring bells,. and pull levers. You see Alcatraz is 
a completely technological city. It was finished in every 
mechanical detail about the time Alley Oop took his first ride 
on Dinny. And since the metal they use is indestructible, there 
hasn’t been a thing for them to do since then except to reg- 
ulate their machines. 

But they keep busy—because, after all, they are quasi- 
human. And so, of course, they have a government, and every- 
one spends 40 hours a week at work governing everyone else, 
and that keeps the people occupied and happy and creates a good 
deal of confusion and turmoil as well. 

We were very much interested in their form of govern- 
ment, the pursuit of which had been their sole interest for so 
many millions of years, and we were gratified to learn that, 
after so much experience, its basic structure was not unlike 
our own. 


They have four branches—the legislative headed by the 





* Solicitor for Texas Southwestern Bell Telephone Company; 
member of the California and Texas Bars. 
+ This paper was given by Mr. Harris at the Round Table on 
Administrative Law at the annual meeting of the Association of Ameri- 
can Law Schools. [Ed.] 
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Congress, the executive headed by the President, the judicial 
headed by the Chief Justice, and a branch they call the admin- 
istrative headed by the PAPAPEBAOBOG. Now PAPAPE- 
BAOBOG is really an abbreviation. It stands for Principal 
Administrator Possessing All Powers Exercised By All Other 
Branches Of Government. We learned that 99.7 per cent of 
all the employees of Moon Government work in the fourth, 
or the administrative branch. 

PAPAPEBAOBOG is a rather difficult word for Earth- 
men to pronounce and we were relieved to learn that the 
Moonmen call it PAPA for short. We asked PAPA to explain 
the Why’s and Wherefore’s of the administrative branch of 
Government on the Moon. He pushed a couple of buttons and 
rang a bell and then gave us his undivided attention. 

Now the Why of this administrative branch of the Moon 
Government is most interesting. You would think that in a 
completely technical, automatic system, there would be no 
need for administrative agencies to perform regulatory func- 
tions. After all, in Moon Society, everything is regulated by 
the people who push the buttons, etc. But the Moonmen long 
ago asked the question—If the regulators regulate society, who 
is to regulate the regulators? To answer this need they estab- 
lished this fourth—administrative—branch of the government. 

The basic legislation guiding PAPA is FAPA—you can 
guess what that is—the Federal Administrative Procedure Act. 
We were disappointed that they hadn’t got around to calling it 
a code. But perhaps the reason they don’t have a code yet is 
because they only have one administrative agency on the Moon, 
to supervise their button pushers, and don’t need anything quite 
that comprehensive. Anyway, we examined this basic legislation 
and, without going into detail, this is what we learned. 

They distinguish between rules and orders. That which is 
legislative in form, that is, would be enacted by the Congress in 
the absence of an administrative system, is called a rule and the 
process by which it is adopted is known as a rule-making. That 
which is judicial an form, that is, would be conducted by the 
judiciary in the absence of an administrative system, is called 
an order and the process by which it is promulgated is known 
as adjudication. 

As to rule-making, they believe that the administrative 
process should generally follow the customary methods of 
enacting legislation. They have noted that most acts of Con- 
gress are adopted after public debate and committee hearings in 
which views for and against the bill are presented and consid- 
ered. Of course, not everyone is interested in administrative 
rules, so they worked out a plan by which, before rules are 
adopted by the agency, reasonable notice of the proposal to do 
so is published in the Moonbook. This Moonbook might be 
described as a short-form Federal Register since instead of pub- 
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lishing everything at length in it, they give accurate summations 
of what is proposed, together with notice of the time and place 
where interested persons can present their views. The agency 
is required to consider fully all submissions and, except as to 
rules of procedure, to issue, when requested by an interested 
person, a concise statement of the matters considered in adopt- 
ing or rejecting the rule and the reasons therefor. After one 
of these rules is promulgated, it has the force and effect of law. 
Of course, it can be challenged in the courts as contrary to the 
constitution, or in excess of statutory authority, or enacted 
without compliance with procedural requirements, or on other 
points of law. But there is no judicial review of facts in rule- 
making and the courts on the Moon thus perform substantially 
the same function in reviewing agency rules that they do in 
reviewing acts of Congress. 

The adjudicative functions of the agency are handled 
about as the courts would deal with them in the absence of the 
agency, taking account, however, of the specialized functions 
of the agency and the need for sound judgment in technical 
matters. They have a word for this—expertise. When it is 
convenient to do so, they entrust certain of these adjudicative 
functions to the courts. And where specialization seems par- 
ticularly desirable, they establish courts of special jurisdiction. 
These administrative courts hear and decide administrative law 
cases at the trial level, We found that their Tax Court is a 
part of the judiciary rather than an independent tribunal in 
the executive branch of the Government. In most cases tried 
in the administrative courts the agency initiates and prosecutes 
the action and the court receives and considers the evidence 
and decides the case just as the ordinary courts decide other 
cases in which the government is one of the parties. If the 
agency is dissatisfied with the policy result of an administrative 
court decision it soon rectifies it, as to future cases, by adopting 
a new rule consistent with its delegated powers. So even though 
the courts have an important function in adjudicating cases, the 
agency, through its powers of investigation, initiating com- 
plaints, prosecuting actions, and enacting rules, retains the ulti- 
mate control over administrative policy. 

Where adjudicative functions are retained within the 
agency itself, an ingenious method is used to maintain the 
separation of powers which seems to underlie their whole system 
of government. They accomplish this by assigning to certain 
commissioners within the agency the sole function of deciding 
cases. In the performance of adjudicative functions, these 
commissioners have considerable independence. They are not 
subject to the control or direction of the investigating and 
prosecuting personnel of the agency. They may not receive 
evidence or hear arguments from any person or party except 
upon notice and opportunity for all parties to be present. And 
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they are required to base each decision upon the record adduced 
before them. 

After the hearing is concluded, the commissioners find the 
facts, state conclusions of law, and render what is called the 
initial decision. This decision becomes final unless reviewed by 
the agency on appeal to, or by direction of, the agency. Since 
the commissioners have heard all the evidence, have observed 
the demeanor of the witnesses, and are specialists in adjudication, 
their findings of evidentiary fact are binding upon the agency 
unless, of course, they are contrary to the weight of the evi- 
dence. 

After the agency considers the briefs and hears arguments, 
it renders its final decision which may affirm, set aside, or 
modify the order of the commissioner. But in the performance 
of this decisional function the agency, too, is considered as 
engaged in adjudication, is restricted to the record on review, 
and may not consult any person or party other than per- 
sonal assistants and employees who have not participated in 
the same or in currently factually related cases. “In other 
words,” we said, “your agency is something like the House of 
Lords. At one time it acts in a legislative capacity, in other 
cases it may act in a judicial capacity; but it keeps these two 
functions separated.” And PAPA said, “administratively 
speaking, that is substantially correct.” 

Now, at this juncture it should be noted that what we have 
been describing is the formal adjudicative process of the admin- 
istrative law system on the Moon. They use this process 
whenever, either under the constitution or by statute, a hearing 
is required in an adjudicative proceeding. There are a great 
many adjudicative matters for which hearings are not so pre- 
scribed, such as proprietary functions, public contracts, and 
determinations based upon inspections, tests, or examinations. 
In those cases the decision of the subordinate officer is usually 
subject to intra-agency review by a board or superior officer. 
No formal record is made of the informal adjudications, and 
appeals which are taken to the courts are necessarily based upon 
the record adduced de novo in the reviewing court. But the 
same limitations apply on scope of review as in formal adjudica- 
tion, 

Judicial review of formal agency adjudications follows 
closely the appellate review of decisions of trial courts. In 
effect, the Moonmen consider the final decision of the agency 
as the equivalent of the final judgment of a trial court. Deci- 
sions may be set aside for error of law, or for abuse of discre- 
tion, or for clearly erroneous findings of fact. 

Well, that gave us a pretty clear picture of the administra- 
tive law system on the Moon, and we asked PAPA how it 
works in practice. He obliged by telling us about a case which 
had just been decided by their high court. 
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It seems that the agency had duly promulgated, after 
notice, a rule requiring all dispensers of Moonjuice to be 
licensed. One of the agency investigators discovered a Moon- 
man by the name of Snuffy Smith who was selling Moonjuice 
without a license. An action was brought against Smith to 
assess a civil penalty of fifteen lashes and ten days in the stock 
for violating this agency rule. The case was heard before an 
independent trial commissioner who received the evidence, 
found against Smith, and declared the penalty. On appeal, the 
agency departed from its usual custom, received additional 
evidence, and confirmed the ruling. When the case finally 
reached the high court the evidence was almost gone, but there 
was enough left to be reviewed and the court retired to consider 
its opinion, When the court rendered its judgment it reversed 
the agency and ordered judgment for Smith on the ground 
that Smith could not have been guilty of selling Moonjuice 
without a license since the product he was selling was not 
Moonjuice at all, but Moonshine. 

While the report goes on to describe other fascinating aspects of 
life on the Moon, its usefulness to students of administrative law 
terminates with the Snuffy Smith case—in fact, it probably should have 
terminated just before the Smith case. If the Moonmen—possessed of 
quasi-celestial intelligence—could do no better in the practical applica- 
tion of their administrative system than in Snuffy’s case—simple and 
logical as that system may seem in form—we need not engage in too 
much self-censure over the lack of progress we simple Earthlings have 
made since someone first recognized that administrative law was assum- 
ing a vital role in modern government. 

Actually, we have had the administrative process for a very long 
time. Sir William Holdsworth wrote that: 

If a lawyer, a statesman, or a political philosopher of the 18th 

century had been asked what was, in his opinion, the most 

distinctive feature of the British constitution, he would have 
replied that its most distinctive feature was the separation of 
powers of the different organs of the government. 
Yet 18th century England had its boards and bureaus administering 
the business of government in much the same way that agencies of 
government function today. 

Somehow, we seemed to awaken to the fact of administrative law 
a long time after it came into existence. It has only been in this century 
that the administrative process has received extensive, critical examination 
and that administrative law has acquired a subject status in our law 
schools, 

The American Bar Association first took serious note of this area 
of the law with the creation in May 1933 of a Special Committee on 
Practice of Administrative Law. In 1945, this committee became the 
present Section of Administrative Law of the American Bar Association. 
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The committee undertook a study of the administrative process. It 
reported that the judicial functions of federal agencies could be separated 
from their legislative and executive functions only by creating an admin- 
istrative court with appropriate branches and divisions. The 1936 report 
of the committee contained an extensive argument in favor of such a 
court, and the Association approved that recommendation in principle. 

Following the disclosure of inadequacies in publication of adminis- 
trative orders in Panama Refining Co. v. Ryan,’ the federal govern- 
ment began to take positive interest in the subject. In 1939, President 
Roosevelt requested the Attorney General of the United States to 
appoint a committee to investigate the “need for procedural reform in 
the field of administrative law.” This committee was duly appointed, 
and on January 24, 1941, submitted its report to the President, including 
the draft of a proposed bill on federal administrative procedure. 
Meanwhile, similar legislation known as the Logan-Walter Bill had 
passed both houses of Congress only to be vetoed by the President, pending 
the report of the Attorney General’s committee. 

In 1946, Congress passed and the President signed the Adminis- 
trative Procedure Act. This legislation was premised on the Logan- 
Walter Bill and the majority and minority reports of the Attorney 
General’s committee. It was the first general statement of legal princi- 
ples applicable to the federal administrative agencies. 

When the Second Hoover Commission began its study of the 
Executive Branch of the Government in 1953, a special Task Force 
was created on Legal Services and Procedure. Unlike the Attorney 
General’s committee, this Task Force was not limited to administrative 
procedure but undertook a broad inquiry into the administration of legal 
affairs in the executive branch, including studies of personnel, organi- 
zation, representation, jurisdiction, due process, efficiency, and economy. 
Administrative procedure was but one of many subjects examined by 
the Task Force. 

The report of the Task Force contained numerous proposals for 
revision of the Administrative Procedure Act and called for enactment 
of a Code of Administrative Procedure which was to have been more 
comprehensive than the present act. This report, together with draft 
legislation, was duly submitted by the Task Force to the Commission, and 
upon that report the Commission then formulated its recommendations 
for submission to the Congress on April 11, 1955. 

The American Bar Association took note of the several recom- 
mendations of the Hoover Commission in the area of legal services 
and procedure and created a Special Committee of the Association on 
Legal Services and Procedure. All sections and committees of the 
Association having a substantial interest in legal services and procedure 
of the federal government were represented on this committee. 





1293 U.S. 388 (1935). 
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Several sub-committees of the Special Committee were appointed 
to work on various aspects of the subject. The Section on Administrative 
Law was assigned the task of preparing a first draft of a revision of the 
Administrative Procedure Act. For this purpose, a special drafting com- 
mittee was appointed, which reported to the Council, which reported 
to the Section, which reported to the Advisory Committee, which sub- 
mitted a final revised draft to the Special Committee. Finally, the 
Special Committee submitted its draft to interested professional groups 
and organizations and in due course published what is called the April 
1957 Final Draft of a Code of Federal Administrative Procedure of 
the Special Committee on Legal Services and Procedure of the American 
Bar Association. 


The description of the administrative law system on the Moon out- 
lines in a very general way the principal provisions of the proposed code. 
A major objective of the code is to simplify the Administrative Procedure 
Act and to make it a more acceptable statement of congressional policy 
governing federal administrative procedure. It should be remembered 
that most of the independent regulatory bodies have detailed procedure 
and practice requirements in the legislation governing their own work. 
Reasonable procedural uniformity is a desirable goal, but some differences 
in procedure are essential if account is to be taken of varying agency 
and departmental activities and responsibilities. Any general legislation, 
such as the Administrative Procedure Act, must be sufficiently flexible 
to enable departments and agencies of the federal government to per- 
form their functions in an efficient and effective manner. The need 
for prompt and decisive action must not be unduly impeded by the 
desire for procedural uniformity in the administrative activities of 
government. 


The proposed code liberalizes the Administrative Procedure Act in 
several respects. As to public information, it provides exemptions for 
subject matter required to be kept secret in the protection of national 
security, submitted in confidence pursuant to statute or agency rule or 
direction, the disclosure of which would be a clearly unwarranted invasion 
of personal privacy, or the publication of which is exempt by statute. 
Provision is made for alternative methods of publication where such 
alternatives would achieve economy and expedite dissemination of the 
information, As to rule making, it provides exemptions from notice and 
public participation in rule making required to be kept secret in the 
protection of national security, or relating to public property, loans, 
grants, benefits, contracts, or the internal management or personnel of 
the agency. As to adjudication, it provides informal methods of procedure 
for proprietary functions, public contracts, and determinations based 
upon inspections, tests, or examinations, Provision is made for the issuance 
of temporary and emergency rules without compliance with formal rule 
making procedures and for the issuance of emergency orders without 
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compliance with formal adjudicative procedures. 

The proposed code contains some features which would extend the 
applicability of the Administrative Procedure Act. The code would 
redefine rule-making to mean statements of general applicability and 
future effect implementing, interpreting, or declaring law or policy, 
thereby in effect transferring statements of particular applicability, such 
as rate orders, to the category of adjudication. The code would establish 
the initial decision as the sole method of hearing formal adjudicative 
cases by hearing commissioners and would restrict agencies in overturning 
such decisions on the evidentiary facts to cases in which such facts were 
contrary to the weight of the evidence. Upon judicial review, agency 
decisions in matters of adjudication could be set aside under the code 
where based upon findings of fact that are clearly erroneous on the 
whole record. Provision is made for court actions to enjoin agency pro- 
ceedings clearly in excess of constitutional or statutory authority. 

The Committee on Government Operations of the House of 
Representatives is now conducting a survey and study of federal adminis- 
trative organizations, procedure, and practice. As a part of this study 
the committee prepared a comprehensive questionnaire which it submitted 
to the several departments and agencies of the executive branch of the 
Government engaged in administrative functions, The responses to this 
questionnaire were published in December 1957 for ten departments 
and thirty-one independent agencies. Analysis of these responses shows 
considerable variations in administrative practice and procedure among 
these departments and agencies. This survey by the Committee on Gov- 
ernment Operations will enable the Committee and the Congress to 
evaluate the various matters proposed for inclusion in the Code of 
Administrative Procedure. 

Administrative procedure is no more static than judicial procedure. 
The methods by which quasi-legislative and quasi-judicial functions of 
government are performed will constantly be changed and improved in 
the light of experience. But the tempo of change will not necessarily 
be the same for all departments and agencies. Some will find it possible 
and convenient to develop formal procedures to a very high degree; 
others may find the adoption of such procedures a serious obstacle to 
the performance of tasks of great urgency and importance. A code of 
administrative procedure can do no more than establish minimum standards 
of administrative practice and procedure. It should provide procedural 
guideposts for departments and agencies. But it should not be expected 
to replace the more definite and comprehensive standards of practice 
and procedure governing each of the several departments and agencies 
of the federal government charged with the performance of administra- 
tive functions vital to the security and well-being of the American people. 











THE PROPOSED NEW CODE OF 
ADMINISTRATIVE PROCEDURE 


RatpPuH F, Fucus*} 


It is pleasant to discuss this subject with Whitney Harris.** I want 
to thank him both for this delightful journey and for his having solved 
the problem, that was worrying me for awhile, of effecting the landing 
back on earth, which is one of the unsolved problems, as I understand, 
of space travel, and which I thought might be confronting me when I 
got up to talk about this subject. 

I am pleased that Whitney Harris has found celestial sanction for his 
views. I am not sure that they are entirely appropriate to the earthly 
situation with which I think we have to deal. 

I am under the handicap, after a ten-year period of growing dis- 
illusionment with government, of defending laws that will permit expert- 
ness to operate. Mine is not a popular theme these days. I don’t know 
whether the ten years are going to be expanded into another ten before 
we again become more friendly toward the operations of the executive 
branch, 

As of today it is not only the business interests, whom we are 
accustomed to look upon as somewhat in opposition to government, who 
are quite skeptical of it, but also a goodly number of ex-New Dealers 
and people who are commonly denominated liberals, who are dis- 
illusioned. Some have personally turned from advocacy of what we 
used to call “The Administrative Process” to advocacy of very strict 
controls over that process and to a real fear of the operation of govern- 
ment agencies. In part this is so because of the extension of executive 
power over the personal freedoms of the individual. We are dealing 
now with administrative processes that sometimes very directly and 
seriously bear on those personal freedoms, as well as with administrative 
processes that affect business. All of us agree, I think, that there must 
be safeguards, especially for these personal freedoms, in connection with 
whatever administrative processes are maintained. None of us wants un- 
fairness in the administrative operations of government toward any inter- 
ests with which government deals, 

In relation to this matter of fairness the process of compromise, 
I suppose, is inevitable. We sacrifice certain possible protections for 
private interests so that government may accomplish its regulatory tasks. 
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Conversely, we set up some fairly strict procedural safeguards for crimi- 
nal defendants in the Bill of Rights, unquestionably adding to the 
difficulty of convicting of crime, because of the importance of pro- 
tections to freedom and the purity of criminal justice. The line between 
safeguards and swift effectiveness is drawn differently in relation to 
different governmental functions. 

In relation primarily to government regulation of economic activity 
we have drawn the line quite carefully, especially in the Administrative 
Procedure Act. The questions we have before us now in considering 
the proposed Code of Administrative Procedure is whether we should 
move the line to provide more strict safeguards against administrative 
unfairness and abuse, and whether impaired governmental effectiveness 
would result if we did. I submit that if we look forward realistically 
we should discern grave cause to question the wisdom of proceeding in 
all-out fashion to impose an additional elaborate set of safeguards on 
federal administrative processes as a whole. We are faced in the years 
ahead with the prospect of augmented public expenditures for arma- 
ments, such as may result in shortages of critical materials and man- 
power and in other economic difficulties, At the same time we are 
committed to maintaining a high-consumption economy. Financial 
problems involving measures to deal with inflation and the like are 
almost certain to result. The international situation is likely to generate 
additional measures to protect national security and, therefore, to deal 
with individuals in drastic ways. The growth of population will give 
rise to added problems of public health and safety. The government, 
therefore, it seems to me, cannot escape undertaking added tasks of a 
regulatory nature, some of them bearing on business enterprise and 
others bearing on personal freedom. 

We will not be able to operate these added governmental processes 
successfully if we are going to tie them down by cumbersome procedures 
that will impair their effectiveness more than is really useful in pro- 
tecting the essential private interests that stand in need of safeguards. 
Especially in relation to the functioning of government in economic 
matters, it seems to me we must cast the balance more largely in favor 
of the effectiveness of administrative processes than the proposed code 
appears to do. 

One faces at the outset the question whether it is a good idea at this 
time to replace the Administrative Procedure Act’ with an entire new 
statute. The act was, of course, the subject of a similar controversy 
itself, and many thought that it would have been better not to enact a 
general statute laying down procedural requirements for all of the 
administrative functions of the federal government. Be that as it may, 
as of the time the controversy was under way, I don’t suppose any of us, 
in the light of what has happened since, would advocate a repeal of the 
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Administrative Procedure Act and a return to agency independence in 
matters of procedure, subject only to the particular statutes under which 
the various agencies operate. 

I think the Administrative Procedure Act has made a real con- 
tribution to administrative processes and that the desirability of general 
legislation has been demonstrated. Even if that is not true, institutions 
have a way of developing and of rendering it all but impossible to return 
to the conditions of some years before. So we are going to have either 
the Administrative Procedure Act or something that will take its place, 
and I personally have no quarrel with the view that it should be so. 

When it comes to replacing the act with another statute, I think it 
is desirable to recognize at once that the Administrative Procedure Act 
is not well drafted. I think it was poorly drafted in the beginning be- 
cause the bill had too many hortatory and unclear provisions, and that it 
deteriorated additionally as it underwent the compromises to which 
Whitney Harris referred. If we keep it, we keep it subject to the re- 
sulting handicaps. On the other hand, a large volume of litigation and 
of reported judicial decisions has developed around the act as it stands. 
We know where we are heading in respect to a good many of its pro- 
visions, If we replace it now with a new statute, we will have to junk 
a good part of this development and start over again. Having a particu- 
lar personal disposition in relation to such matters, I tend to favor going 
to considerable lengths to render enactments orderly and well expressed 
and to sacrifice some other values to this end if need be. I am friendly, 
therefore, to the idea of replacing the present act with a new one, 
provided the new one can be good, and to accepting some consequent 
uncertainty for a time. 

The proposed code is an improved product from the standpoint of 
sheer draftsmanship. It is well worded and contains a more nearly 
complete solution to procedural problems than the Administrative Pro- 
cedure Act embodies. The Code also contains, in my view, desirable 
changes in a good many of the provisions of the Administrative Pro- 
cedure Act. The provisions for public information? are considerably 
superior to those in the act* and quite thorough in their coverage. It 
seems to me, too, that rule-making proceedings are better provided for 
in the proposed code* than in the act.° By “rule-making,” I mean the 
formulation of general regulations. 

The enlarged powers which the proposed code would confer upon 
the presiding officers in formal administrative hearings® seem to me to 
make up a better body of authority in the hands of that officer than the 
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Administrative Procedure Act provides.’ The provision of the Code for 
official notice* seems also to be better than that in the Administrative 
Procedure Act.® 

The judicial review provisions of the Code’? would accomplish two 
improvements: (1) ambiguities with regard to the availability of ju- 
dicial review for various types of administrative action would be re- 
moved, and (2) the procedures for judicial review would be simplified. 
Under these provisions we would eliminate once and for all some of 
the silly difficulties in the way of judicial review that have stemmed 
from the indispensable party rule. There would be one simple type of 
review proceeding available where specific statutory modes of review 
had not been prescribed. I question, however, whether it is wise to extend 
judicial review to all agency actions not now reviewable, as the Code 
would do except where review is “expressly precluded” by statute." 

I come then to major issues raised by the Code, as to which I either 
feel definitely in opposition to what the Code provides or have grave 
questions. Let me immediately, however, disclaim the capacity to decide 
finally, even for myself, with regard to some of these issues. They are 
complex, and we would do well to preserve an open mind with regard 
to them. 

One of the points as to which I have considerable doubt is the 
changed definition of rule-making, to which Whitney Harris referred. 
You know, of course, that the Administrative Procedure Act now in- 
cludes in the definition of “rule-making” the formulation of agency 
statements not only of general application and future effect, but also of 
“particular” application and future effect,’ so that even an injunctive 
type of order would, according to the present wording, come under 
rule-making. Actually, an injunctive type of order does not, for histori- 
cal reasons, come within the definition; but rate orders directed to 
particular carriers, reorganization orders, and so forth, are in the rule- 
making category under the present act. The reason, as I suppose most 
of us here know, is that the Administrative Procedure Act proposal 
imposed stricter requirements on administrative adjudication of the 
record type than on rule-making of the same variety, and the agencies, 
notably the Interstate Commerce Commission, which were engaged in 
utility regulation objected to following the stricter adjudicative pro- 
cedure. The problem was solved by extending the definition of rule- 
making and correspondingly narrowing the definition of “adjudication” 
so as to bring the proceedings in question into the rule-making category. 

Previously it had not been part of the thinking of lawyers that 
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the issuance of a rate order directed to a single carrier, or a reorganiza- 
tion order, would be rule-making. The Administrative Procedure Act 
has introduced an artificial conception of rule-making. Abstractly, 
I think it would be better to go back to the traditional concept embracing 
only general prescriptions and to differentiate procedure accordingly. 
The truth is, however, that we do not live in a world where conceptual 
logic is, or should be, all-controlling. We have had some history under 
the act now, and the processes of many of the agencies have been 
worked out with relation to the present distinction between rule-making 
and adjudication. Is it wise now to change the distinction and to start 
over again in defining the procedures for various kinds of agency opera- 
tions? I don’t know the answer to that, and I will leave the matter 
right there without expressing further thoughts about it. 

It should be said that the proposed code, while it would subject 
some of the proceedings which are known as rule-making under the 
Administrative Procedure Act to the stricter requirements of adjudicative 
procedure, makes an exception to one of these requirements for these 
same proceedings. The Code’s proposed new requirement as to evidence, 
which I will mention shortly, would not apply to them. 

The proposed code would require an initial decision by the presiding 
officer in adjudication, which would become the agency decision unless 
changed by the agency.’* In rule-making based on the record after 
opportunity for hearing, an intermediate decision prepared by someone 
other than the presiding officer might be substituted.** The provision 
for separation of functions would also not apply in rule-making pro- 
ceedings as more narrowly defined in the proposed code.’ 

We come then to questions about the most notable provisions of 
the proposed code, limiting adjudicatory proceedings more strictly than 
under the Administrative Procedure Act. There is, for example, a re- 
quirement that the pleadings conform as nearly as may be to the require- 
ments of pleading in the United States district courts.’® I will not take 
part of my limited time to comment on that, but it raises real questions, 
I believe, and you can consider what you think of it. Especially on 
judicial review it might give rise to difficulties because of the questions 
that might be raised. 

There is also a provision in the proposed code that in adjudication 
other than the kind that is rule-making under the Administrative Pro- 
cedure Act today “the rules of evidence and requirements of proof shall 
conform, to the extent practicable, with those in civil non-jury cases in 
the United States district courts.”"’ In today’s rule-making which would 
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become adjudication under the Code, “any reliable and probative evidence 
shall be received.”’* One immediately asks: why should reliable and 
probative evidence be excluded in any proceedings by reference to dis- 
trict court practice—if, indeed, that practice would exclude it? It is 
unnecessary to talk at length about this point with Kenneth Davis here, 
for he has dealt fully with it’® and will doubtless state his views. The 
issue is one which raises grave questions. 

The Code would provide, as to the so-called separation of functions, 
that the presiding officer in adjudication would be isolated from all con- 
sultation at the stage of formulating an initial decision.”” The provision 
also embraces agency heads at the reviewing stage and specifies that at 
these stages there shall be no consultation “with any person or party on 
any issue of fact or law in the proceeding,” except that the agency heads 
or agency members at the reviewing stage may consult with agency 
personnel who have not participated in the proceeding in any manner, 
have not performed investigative functions in the same or a related case, 
and are not engaged for the agency in any prosecutory functions. The 
hearing commissioner who has sat in the hearing and who must decide 
the case in the first instance is in effect required to seal himself in a 
chamber with the record and reach a decision. Of course, he can step 
out and consult a dictionary or some other work in the library, but when 
it comes to people, he is not to talk with anybody about the case. And 
it is clear that “anybody” includes in this Code the members of agency 
staffs. 

We all know that judges are not subject to any such strict control 
as this. We rely on judicial ethics to guard against improper consultation 
on issues of fact in the case, but we allow the judges to consult as well 
as to read books on matters they may judicially notice. And, of course, 
they talk with lawyers or others on issues of law that are troubling them, 
if they think they can decide a case better by doing so. The hearing 
commissioner, however, is not to have any such facilities under the Code, 
and he is to be denied them in an agency framework created for the 
very purpose of making the expertness of a qualified staff available in 
the solution of the agéncy’s problems. Of course it is true, as Whitney 
Harris would be quick to point out, that staff expertness can come into 
the record via testimony, memoranda, or exhibits which have been in- 
troduced as evidence at the hearing, and that if the hearing commissioner 
wants help after he starts grappling with the decision he can re-open the 
hearing and receive advice in that manner. The question is whether it 
is necessary or desirable to impose this much more cumbersome pro- 
cedure upon the hearing commissioner at that point. 

I will leave this particular matter there, because it is one you may 
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well want to discuss. But it goes to the essence of the question the 
proposed code presents, of whether we must tie down supposedly expert 
agencies to the degree recommended in order to protect the interests with 
which the agencies deal. 

There is also the provision, to which Whitney Harris has referred,”* 
which limits the basis on which an agency in a formal adjudicative pro- 
ceeding can reverse the hearing commissioner on questions of evidentiary 
fact. That has been toned down in the proposed code from the Task 
Force’s original proposal, which would have limited the agency on all 
questions of fact and have required it to accept the conclusions of the 
hearing commissioner unless they were clearly erroneous. Now the pro- 
posal is that the agency may freely overturn the hearing commissioner’s 
conclusions of fact other than evidentiary fact, but his conclusions of 
evidentiary fact must stand unless they are contrary to the weight of the 
evidence. Well, the proposed rule seems reasonable at first blush, but 
a good deal of discussion would be necessary to resolve satisfactorily the 
questions it raises. The aspect that bothers me most about it is the likeli- 
hood of increased litigation; for it would often be possible on judicial 
review to raise the issue of whether the agency had presumed to over- 
rule the hearing commissioner on a question of evidentiary fact, where 
the weight of the evidence was with him. I seriously doubt the desira- 
bility of subjecting an agency decision to the hazards of reversal at the 
hands of the courts on that ground. 

We come now to the provisions affecting judicial review. Whitney 
Harris has mentioned one of major importance. It would change the 
ground for reversing an agency determination of fact from the ground 
now stated in the Administrative Procedure Act—that the determination 
may be reversed if it is not supported by substantial evidence—to the for- 
mula now applicable to appellate review of non-jury district court deter- 
minations of fact, whereby determinations which are clearly erroneous on 
the whole record may be reversed.” Nobody knows just what the change 
would amount to. It is possible to argue that there would not be much 
change in the long run, because the courts are so disposed to defer to 
agency expertness and so unwilling to assume the burden of substituting 
their judgment in these matters for agency judgment that the decisions 
would come out pretty much where they do today. But it is true, on the 
other hand, that the Supreme Court has explicitly said that the clearly er- 
roneous formula in anti-trust cases, for example, produces a broader scope 
of review than does the substantial evidence rule as applied to Federal 
Trade Commission decisions.?* And presumably the courts would be bound 
to give effect to the evident legislative intention of establishing broader 
judicial review if the new formula were to be enacted. It would probably 
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require decades of litigation to determine what change had really been 
made. I submit that there is nothing in the record of judicial review of 
the past fifteen or twenty years that requires the substitution of something 
new and uncertain for the net result of the evolution that has by now 
reasonably well defined the scope of judicial review under the present 
statute. 

The proposal would also broaden somewhat the possible ground of 
reversal with regard to the exercise of administrative discretion. An abuse 
or clearly unwarranted exercise of discretion would now become a ground 
for judicial reversal,** as contrasted with arbitrary and capricious action 
and abuse of discretion under the present act.”* 

The proposed code would also enlarge the opportunities for judicial 
intrusion into administrative proceedings before final decisions are reached. 
One provision would permit the courts to stop agency investigations either 
when the agency comes to court seeking enforcement of a subpeona or in 
a new type of proceeding to enjoin‘agency investigations.”® In both kinds of 
proceedings the courts would be authorized to determine not only whether 
the agency had jurisdiction to make the investigation, but also whether the 
investigation was really within the agency’s authority. I submit that it 
would be extremely bad, with the information-gathering work of the 
agencies as important as it is, to allow the courts to exercise such potentially 
lethal control and to enable private parties to test agency authority at the 
investigative stage. Even when the agency won in the end, its processes 
would have been seriously impeded. 

The proposed code would permit a court when invoked by a private 
interest to require an agency to proceed with expedition to decide a matter 
before it.*” If the agencies are going to be responsible for running their 
show, as it seems to me they should be, I do not believe it would be desira- 
ble to have the courts from out somewhere telling them to get busy and 
move faster, however, much justification there may be for that from time 
to time. Such a function may even be beyond the constitutional province 
of the courts except in extreme cases where mandamus might historically 
have been applied. 

In the proposed code there is also a provision that would permit in- 
junction suits to be filed and injunctions to issue at any time against pro- 
ceedings “clearly beyond the constitutional or statutory jurisdiction or 
authority of the agency.”** This provision would narrow the application 
of the rule requiring exhaustion of administrative remedies before an 
agency can be enjoined. In effect it would say: “If a party thinks an 
agency proceeding may plausibly be alleged to be clearly beyond the con- 
stitutional or statutory jurisdiction or authority of the agency, he may go 
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into court and seek to enjoin what it is doing before it has reached its de- 
cision in the matter.” The present narrowly interpreted rule that an agency 
may be enjoined from exceeding its jurisdiction by someone threatened with 
irreparable injury would be indefinitely broadened. Even though the 
agencies were to win 99 out of 100 of the cases under this provision, they 
could be seriously impeded in their work by the suits themselves. 

I submit that before we advocate legislation of the character of the 
proposed code we had better think pretty hard, in the light of the prospects 
for governmental regulation in the years just ahead, about whether im- 
provement would really result. I think this Code misconceives the principal 
problems that should concern us in relation to administrative processes. The 
philosophy behind the Code is that if we can judicialize agency proceedings 
we will be better off. The proposal is to add to judicialization at two 
principal points, first by making the hearing commissioner a judge in the 
real sense of the word, exercising authority before a proceeding reaches 
the agency heads, and second, by imposing an enlarged control by the 
courts over the agencies. The agency heads would be placed between an 
upper and a lower millstone. They would have to submit a great deal to 
the authority of the hearing commissioners, and they would have to sub- 
mit a great deal to the courts. 

Our principal problem, as I see it, is not to get whatever increase in 
fairness such judicialization might accomplish, but to secure agency heads 
who are competent. Most of the real cause of trouble is at the top. Many 
lawyers are disturbed by things that are happening in the administrative 
world because of deficiencies at the level of the agency heads, Not know- 
ing what else to do, they apply legal precepts and try to tinker with the 
procedures, but the attempt is partially futile and may result in more harm 
than good. 

The main problem in getting qualified agency heads is, of course, 
political and is not within our province. But, I submit, we are going to 
make it harder to get good agency heads if we subject their work to pro- 
cedures that will hamstring them. If we want good commissioners and 
good bureau chiefs or whatever, we have to offer them working condi- 
tions that promise some measure of success in what they are asked to do. 
I think, in our zeal to protect private interests, we had better be pretty 
careful these days lest we make effective government impossible. 








THE FUTURE OF ADMINISTRATIVE LAW 
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The title of this contribution at least suggests the question whether 
administrative law has a future. By administrative law, I mean the 
methods of governmental organization and procedure by which various 
aspects of human activity are controlled in some public interest by rules 
which are not primarily enforced by the courts in civil or criminal pro- 
ceedings. Thus defined, administrative law runs a gamut from local 
quarantine and zoning controls to federal regulation of transportation, 
communications, securities, distribution and trading, etc. We may assume 
without further discussion that many of these functions of government 
will continue to be performed at local, state and national levels by what 
we call administrative agencies through what we know as administrative 
procedure, 

However, the question of the future of administrative law is posed 
in part by the suggestion of the Task Force on Legal Services and 
Procedure of the Second Hoover Commission that after an administrative 
agency has explored “a new area of regulation” at least some of its 
functions may be transferred to a specialized court, and that: 

A third stage may come when the new body of law developed 

by the court of special jurisdiction has become so well integrated 

in the judicial system that the need for the court of specialized 

jurisdiction disappears, and its functions and its judges may be 

brought within the traditional judicial organization.’ 
In brief, it is suggested that the area of administration law can be 
reduced by judicializing certain administrative tasks and transferring 
them to the courts. 

In addition, the future scope of administrative law also will be 
determined by the extent to which new conditions result in our legislatures 
assigning new regulatory tasks to the administrative process. 

In my opinion, there is little likelihood of any significant shrinkage 
of the current tasks of, administrative agencies by transferring them to 
courts. Rather, whether we like it or not, we are facing a steady increase 
in governmental controls administered by administrative agencies through 
administrative procedures, 

The suggestion that significant areas of the operations of adminis- 
trative agencies can be transferred to the courts rests upon the mistaken 
assumption that after a stage of pioneering in a new regulatory area, the 
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problems are solved and new rights and interests are so defined and 
stabilized that non-expert judges may replace the specialized administra- 
tors who are no longer needed. It is easy to demonstrate that existing 
administrative agencies are and will be struggling with problems sub- 
stantially different than those which led to the creation of such agencies. 
The labor law of the future may be as much concerned with union 
management and welfare funds and the effect of non-transferable pension 
rights upon the mobility of labor, as with unfair labor practices by 
employers. Financial regulation may be more concerned with the exercise 
of economic power by managers of great pension trusts” than with the 
activities of investment bankers. As a specific example, the regulatory 
problems which largely absorb the attention of the Interstate Commerce 
Commission today are relatively new—arising out of the bitter compe- 
tition between railroads, the new motor carrier industry and a revived 
inland water transport system. They bear little resemblance to the old 
problems created by the railroads’ former monopoly of inland trans- 
portation, Thus, the current controversy over rate making policy relates 
to competitive minimum rates rather than to maximum rates for the 
protection of shippers.® 

Since the administrative agencies are largely concerned with new 
problems resulting from changing conditions, rather than simply applying 
settled stabilized rules to familiar fact situations, there would seem to be 
little likelihood of a significant transfer of functions to courts. More- 
over, the renewed judicial emphasis upon the primary jurisdiction of ad- 
ministrative agencies over certain types of questions presented to the 
courts is a trend directly opposed to the suggestion of the Task Force on 
Legal Services and Procedure.* 

At the same time, it is certain that foreseeable social and tech- 
nological changes will necessitate additional governmental controls, many 
of which will be entrusted to administrative agencies. For purposes of 
this discussion, let us define the future as 2000 A.D., forty-two years from 
now. In terms of projecting a trend from the last forty-two years, since 
1916, it would be a sobering thought to anticipate a similar and continuing 
proliferation of government controls and agencies. However, such a 
projection in the abstract would be entirely unrealistic—and might never 
occur. Rather, the question is whether the social and other conditions 
of 2000 A.D. will produce a need or demand for governmental regula- 
tion of matters which today are governed by the preferences and choices 
of private persons. 
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To begin with, the biggest explosion going on today is not the 
hydrogen bomb—it is the world-wide population explosion. Briefly, and 
at the risk of oversimplifying complex matters, improved nutrition and 
medical care have produced a drastic reduction in the age-old infant 
mortality rate and an equally drastic increase in the average life span. 
“Gerontology” is a new and significant word. Tuberculosis, syphilis, polio 
and malaria are disappearing. The matter is sufficiently illustrated by the 
population trend of the United States, as follows: 1900—76 million, 
1920—106 million, 1940—132 million, 1950—151 million; estimated 
population in 1975 (varying with different assumptions) 206-208 mil- 
lions.® 

The population of the United States in 2000 A.D. will not produce 
anything like the present population densities of the Netherlands, Puerto 
Rico or Japan. Even before then, however, it will have resulted in far- 
reaching control of water use, unless and until fresh water can be 
produced cheaply enough from the sea. In any event, there will be 
increasing regulation of water and air pollution. If there is confirmation 
of the suspicion that carbon dioxide resulting from combustion may create 
profound climate changes, control of emission of carbon dioxide from 
combustion would represent a new and unwelcome form of government 
regulation, 

Inevitably, increasing population will result in increasing control of 
the use of land. Municipal zoning regulation is familiar. Already, larger 
governmental units such as counties are formulating development plans 
under which certain areas are limited to prescribed industrial, commercial, 
residential or recreational use. Watershed protection and soil erosion are 
but two of the factors which probably will lead to restrictions on the 
use of much of the nation’s land. The ultimate possibilities in this 
direction are illustrated by the English legislation under which a farmer 
may be placed under supervision, or even forced from the land, for 
failure to meet prescribed standards of farming. 

A different group of problems is being created by recent technical 
developments. Thus, it is clear that the operation of nuclear reactors 
and the handling of: radioactive materials will be under close govern- 
mental control. The transportation and disposition of radioactive wastes 
are already expensive and troublesome matters. The recent rash of 
injuries to youthful rocket builders, experimenting with exotic fuels, 
suggests not only that the manufacture and use of such fuels must be 
restricted to qualified persons, but also that in a populated area there can 
be no such thing as an uninhibited right to launch rockets. On a more 
mundane level, the increasing volume of aircraft movements is about 
to result in rigid federal control of air space. 

It is perfectly clear that many of these foreseeable problems will 
be dealt with by our federal and state governments through adminis- 





5 STATISTICAL ABSTRACT OF THE UNITED STATES 5-6 (1957). 
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trative agencies applying broad legislative policies. Few will be susceptible 
to the relatively simple treatment of criminal prohibitions enforced by 
the courts, or to any other form of specific legislative decision. In brief, 
by 2000 A.D. the field of administrative law will be substantially greater 
than it is today. 

The principal concern of the Hoover Commission and of the 
American Bar Association has been with the procedures of the federal 
regulatory agencies. At the present time, there exists a well-defined 
body of general principles in federal administrative law. It is found 
in court decisions of general applicability and in the Administrative 
Procedure Act. It is well-defined in the practical sense that (leaving 
aside a few intricate problems such as primary jurisdiction) informed 
lawyers have an instinctive feel as to the rules which control a particular 
procedural situation. Stated otherwise, the significant litigation over 
procedural matters in recent years has related, not to the content of such 
principles, but rather to the extent to which they should be applied in 
areas, such as passport administration, which historically have been re- 
garded as involving only executive discretion. 

The most significant proposal of the Task Force on Legal Services 
and Procedure and of the American Bar Association consists of a Code 
of Federal Administrative Procedure, which would completely rewrite 
the present Administrative Procedure Act to apply more detailed and 
restrictive requirements to the federal administrative agencies. ‘Thus, the 
Task Force stated that in drafting the Code it was guided by major 
policy considerations which included the following propositions: “The 
more closely that administrative procedures can be made to conform to 
judicial procedures, the greater the probability that justice will be attained 
in the administrative process’; “Formalization of administrative pro- 
cedures along judicial lines is consistent with efficiency and simplification 
of the administrative process”; and “The administrative process is im- 
proved and rendered more fair and efficient by uniform standards and 
forms of procedure.”® These principles were applied in its proposed 
code (1) to provide for immediate litigation over every exercise of 
investigatory powers by an agency, (2) to permit judicial review at any 
stage of administrative proceedings of a claim that the agency was 
acting outside its jurisdiction, (3) to prohibit agency heads from con- 
sulting in the process of decision with any agency employee except 
members of an independent review staff, and (4) to dilute the respon- 
sibility of agency heads by giving a high degree of finality to hearing 
examiners’ findings of fact, on the one hand, and by broadening the 
scope of judicial review, on the other. 

I predict that at the very least Congress will sharply cut down 
proposals embodying such principles in the light of such considerations 
as the following: 





6 Supra note 1, at 138. 
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(1) The most serious and valid criticism of federal administrative 
procedure is delay—and the resultant injury to the public interest and 
to private parties. All too many administrative proceedings consume 
years instead of months, The causes of such delays are compiex—as 
are the causes for similar delays in judicial administration, Nevertheless, 
Congress is aware of these delays and will scrutinize every proposal for 
significant changes in existing procedures for tendencies to increase or 
minimize existing delays and costs. 

(2) Generally, regulatory functions can be carried out in accordance 
with almost any conceivable procedural rules—if the nation is ready to 
provide the agencies witht sufficiently large staffs. The Congress will be 
instinctively opposed to any procedural changes which threaten to require 
increases in the appropriations for administrative agencies. 

(3) The rules of administrative procedure must be kept sufficiently 
flexible to permit the shaping of procedures to a great variety of pro- 
ceedings which vary widely in the stakes involved, in their impact upon 
private interests, and in the need for expedition. 

In suggesting that none of the codes of administrative procedure 
thus far proposed is likely of enactment without major revision, I do 
not at all suggest that the movement for improvement of administrative 
procedures will be ineffective. Rather, I suggest that improvement will 
come via other routes. I believe that we probably have seen the end 
of major statutory changes made as the result of ad hoc studies such as 
those of the Attorney General’s Committee on Administrative Procedure 
in 1940 and the Task Force on Legal Services and Procedure in 1954- 
1955. We can be reasonably confident that the trend in this country 
will rather be in the direction of continuous studies to improve particular 
administrative procedures, with uniformity of procedure a secondary 
objective. The first great step in this direction was the creation in 1956 
of an Office of Administrative Procedure in the Department of Justice 
to act as a nucleus for such studies. This was done in accordance with 
the 1954 recommendation of the President’s Conference on Adminis- 
trative Procedure, which revived the earlier suggestion of the Attorney 
General’s Committe¢ on Administrative Procedure in 1941. It is 
significant that both the Hoover Commission and the American Bar 
Association have also endorsed the creation of such an office, although 
varying as to its location, structure and functions. 

It is interesting to note that a similar course has been charted for 
the United Kingdom by the 1957 Report of the Committee on Admin- 
istrative Tribunals and Enquiries. The Committee specifically rejected 
proposals for a “standard code of procedure” for the following reasons: 

Because of the great variety of the purposes for which tribunals 

are established, however, we do not think it would be appropriate 

to rely upon either a single code or a small number of codes. 

We think that there is a case for greater procedural differen- 

tiation and prefer that the detailed procedure for each type 
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of tribunal should be designed to meet its particular circum- 

stances. 

While the Committee stated a number of general principles appli- 
cable to all or some tribunals, its principal recommendation was for 
the creation of two Councils on Tribunals (one for England and Wales 
and one for Scotland) whose functions: 

. . . Should be to suggest how the general principles of consti- 

tution, organization and procedure enunciated in this Report 

should be applied in detail to the various tribunals, In discharg- 

ing this function they should first decide the application of these 

principles to all existing tribunals; thereafter they should keep 

tribunals under review and advise on the constitution, organi- 
sation and procedure of any proposed new type of tribunal. 

We recommend that any proposal to establish a new tribunal 

should be referred to the Councils for their advice before 

steps are taken to establish the tribunal. The Councils should 
have power to take evidence from witnesses both inside and 
outside the public service, and their reports should be published. 
In brief, the Committee rejected rigid procedural uniformity in favor 
of a more flexible and continuous process of improvement sparked by 
something like the Office of Administrative Procedure. 


Given a machine for continuous study for the more subtle aspects 
of administrative machinery, there is much to be done. For example, 
the effective organization of a large staff to assist in the decision of 
many cases, without staff usurpation of the duties of the agency heads, 
is a complicated matter. I suspect that careful studies of the internal 
agency procedures for making: decisions might result in improved tech- 
niques for providing agency heads with more effective staff assistance 
which will at the same time focus their personal attention on the real 
issues in cases. More broadly, there is a need for analysis of the internal 
management aspects of administrative law—as distinguished from _ its 
external aspects as embodied in rules of procedure. The causes of delay 
and unnecessary expense may be found in an agency’s organization of 
its staff. Improved organization of existing personnel may produce both 
expedited and better decisions. Other studies will enable procedures to 
be shaped to meet unusual needs for expedition and to handle large 
numbers of cases. Briefly, administrative procedures involving thousands 
of cases annually must be viewed from the point of view of management 
as well as with a view to achieving a fair result in a particular case. 
Indeed, the judicial system in New Jersey and elsewhere is already 
applying this approach, 

Moreover, existing delays in the administrative process and the 
certain growth in the business of administrative law inevitably will lead 
such an Office of Administrative Procedure (or someone else) to inquire 
whether our existing procedures—based in large part on the concept of 
a trial or hearing—are necessarily the best way to determine any and 
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all issues. I wonder if we are not already obsessed with procedure as 
such, rather than with getting things done within a reasonable time and 
at a reasonable cost. Is it not time to make some “concessions to the 
shortness of human life,” and to the fact that the little fellow simply 
can’t afford years of administrative and judicial litigation? Some years 
ago it was estimated that the cost of obtaining a certificate of public 
convenience and necessity under the Civil Aeronautics Act averaged 
$750,000. A cynic might request a demonstration that prolonged route 
hearings—in which practically every air carrier intervened to oppose the 
applications of everyone else—produce a substantially fairer or wiser 
allocation and distribution of routes than would have resulted from 
written presentations followed by prompt decisions which were based 
frankly upon judgment and economic prediction. Similarly, he might like 
to see a demonstration that the great volume of formal hearings con- 
ducted by the Interstate Commerce Commission to determine the lawful- 
ness of competitive minimum rates produces significantly more accurate 
results than would a process of prompt and admittedly hunch decisions 
based upon limited materials, He might argue that “cost” is such a 
delusion and disputed matter of accounting conventions and overhead 
allocations as to leave doubt as to how much time and money should 
be devoted in attempting to ascertain “cost.” Considering the admitted 
value of public hearings and trial-type procedure as safeguards against 
error and oppression, this is an extremely difficult question. I only 
suggest that study and some cautious experimentation would be valuable 
in determining whether we are in danger of carrying the concept of 
“decision on the record” to a point which assumes that specialized 
administrators are half-wits and that the public can afford expensive 
procedure indefinitely prolonged. 

Again, going beyond the strict field of procedure, a study of the 
effectiveness and necessity of various types of administrative sanctions 
would seem to be due, particularly if we are going to subject ourselves 
to an increasing volume of government regulation. 

Turning from matters of strict procedure, we find that both the 
Task Force on Legal Services and Procedure and the American Bar 
Association have made significant proposals on related matters of gov- 
ernment organization and personnel, I have already referred to the 
suggestion that certain functions of administrative agencies may be 
transferred to the courts. To the extent that this suggestion is based 
upon considerations relating to the constitutional separation of powers, 
it invokes indirectly the old controversy over the “headless fourth 
branch of government,” or whether the functions now exercised by the in- 
dependent regulatory commissions should be lodged in the executive depart- 


ments under the general supervision of the President. While this issue has 
not been raised by the Task Force or by the American Bar Association, 
it is regularly revived by such proposals as the establishment of a Depart- 
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ment of Transportation to embrace the present functions of the Interstate 
Commerce Commission and the Civil Aeronautics Board. Such major 
organizational changes appear unlikely to find Congressional acceptance 
in the near future. This is indicated by the fact that one of the objectives 
of the current investigation by the Special Subcommittee on Legislative 
Oversight of the House Committee on Interstate and Foreign Commerce 
is to ascertain whether the regulatory commissions have been influenced 
by the executive branch of the government. Indeed, misgivings as to 
possible executive branch contro] or influence upon such commissions 
have led some persons to oppose placing in the Department of Justice 
an Office of Administrative Procedure with only advisory functions. 

It is a matter for encouragement that both the Task Force and 
the American Bar Association have placed new emphasis in their proposals 
upon the problem of adequately staffing federal administrative agencies. 
It is not enough to say that procedural codes cannot make men wise 
and honest. The next question is whether the administrative process is 
as well staffed as it can be. It is only recently that serious attention has 
been given to this matter. One of the purposes of the Administrative 
Procedure Act was to improve the calibre of federal hearing examiners. 
This task was assigned to the Civil Service Commission, but without 
the guidance of any settled views in the bar or in Congress as to how 
it should be done. The proposed Administrative Practice Reorganization 
Act, sponsored by the American Bar Association, would dea] further 
with the recruitment of hearing examiners and, in addition, contains 
detailed provisions for a legal career service in the federal government. 
Specifically, the bill proposed substantial salary increases for federal 
hearing examiners and lawyers. This is weighty recognition of the 
necessity for adequate salaries and other conditions if the regulatory 
agencies are to attract and keep able lawyers. However, it is probably 
impossible to single out lawyers and hearing examiners for salary increases. 
To do so would create serious inequities with respect to other professional 
groups in the federal service, and would overlook the fact that the 
federal agencies have both the same needs and current difficulties in 
recruiting, for example, competent engineers, accountants and rate experts. 
Nevertheless, there is an encouraging recognition of the need for more 
realistic federal personnel policies which are bound to assist the adminis- 
trative agencies in attracting qualified professional people. 

As this is written (in the spring of 1958), the Subcommittee on 
Legislative Oversight of the House Committee on Interstate and Foreign 
Commerce is investigating the operations of ICC, SEC, FPC, CAB, 
FCC, and FTC. The results of this investigation to date suggest that 
it will be shown that a very few members of these agencies have been 
willing to listen to off-the-record advocacy in cases required by law 
to be determined solely upon the evidence and argument received in a 
formal hearing. Such an investigation and such disclosures are as 
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healthy as surgery for cancer in an early stage. It will be tragic, 
however, if a few examples of corrupt or mistaken conduct are seized 
as the pretext for enacting into law a mass of restrictive rules of 
administrative procedure. Only a brief historical perspective reminds us 
that since 1935 the federal judiciary has been visited with as many 
and as severe scandals in terms of outright corruption as have the federal 
administrative agencies. Happily, those atypical incidents did not result 
in radical revision of the Judicial Code and the Federal Rules of Civil 
and Criminal Procedure. 

To date, the Federal Communications Commission has had top 
billing before the Subcommittee on Legislative Oversight. It is curious 
to note, however, that in 1952, the Communications Act was drastically 
amended to write into it many of the principles of the codes of 
administrative procedure which have been proposed recently. Is it pos- 
sible that we have here another example of the bankruptcy of trying 
to legislate wisdom and integrity by rules of procedure? However, it 
has been suggested that agency members would be assisted in refusing 
to receive such communications by the adoption of rules of ethics, 
presumably patterned on the Canons of Judicial Ethics, applicable to 
cases in which the agency, like a court, is required to base its decision 
upon the evidence and argument received in formal proceedings. 


CONCLUSION 


American administrative law, at federal, state and local levels, 
will continue to be the method by which increasing government controls 
over human activity are exercised. The fair and wise exercise of such 
powers will be more important than ever. With the establishment and 
refinement of flexible statutory codes of procedure, new emphasis will 
be placed upon improvement of the internal procedures of regulatory 
agencies and, within limits, to applying the techniques of management 
to the problem of deciding thousands of proceedings. This development 
will present to the legal profession the same kind of challenge that it 
has already started to meet in the area of judicial administration. 

















LAW AND LAWS 
RoscoE Pounp*} 


Socrates is reported to have said that if there ever was a fellow 
who in his talks with other fellows always wanted to know exactly what 
he was talking about, he was, or at least he had always thought he was, 
that fellow. Surely it is important to know exactly what one is talking 
about. But it is not so easy to know that as might be supposed. There 
was a maxim of the old Roman law that all definition was dangerous. 
The analytical jurisprudence that undertakes to define “law” and “a 
law” and the different institutions of the law precisely and to lay out 
the content of systems of law in a set of thoroughly defined categories 
has not proved able to tell us to the satisfaction of the present generation 
of jurists what law is. Nor has the historical jurisprudence of the last 
century been able to tell us with assurance what the course of its historical 
development shows it must be, nor the law of nature jurisprudence what 
it is because it ethically must be, nor the metaphysical jurisprudence of 
the last century what it is becauses it philosophically must be. 

To understand better what we shall be talking about it will be 
necessary to draw a distinction. 

In the beginnings of civilization men think of a wise or divinely 
inspired law-giver who established canons of conduct for his people. In 
time the wise or inspired personal law-giver was succeeded by a body 
of wise custodians of the traditional experience of adjusting relations 
and ordering conduct in increasingly civilized communities. To them 
succeeded the declared wisdom of the appointed law-giving organ of 
independent politically organized societies. It may be that a universal 
political organization of the world with a universal law-declaring organ 
may be the next step. But as the legal order matures, we have to think 
of law, not merely of laws, or of law as only an aggregate of laws. We 
more and more think of principles discovered by wisdom applied to experi- 
ence and experience organized by reason. 

Moses, Manu, Lycurgus, Numa gave laws to peoples in the form 
of rules of conduct, as is well brought out in Jethro’s admonition to 
Moses: ‘“‘And thou shall give them ordinances and laws and shalt show 
them the way wherein they must walk and the work that they must do.” 
Something of the same idea may be seen in the mythical ascription of the 
foundation of the common law of England to Alfred. 

In the popular idea law is thought of in terms of the criminal law. 
Tony Weller firmly believed that the Old Bailey was the court of last 


resort and that the appropriate defense to a civil action for damages 
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was an alibi. Indeed to the bulk of the population law means policing 
and the traffic court, as the tribunal with which it is most familiar, 
stands for the type. Television, portraying criminal trials and violent 
encounters, makes policing appear as the legal order of society. The 
dramatic ceremony by which a legal proceeding began in the formal 
action at law in the older Roman law brings this out. It pictures a violent 
quarrel in the course of which the King, as a magnified chief of police 
in the small town of the regal period, called out mittete ambo, “let go 
both of you” and, each having stated his claim, pronounced “let Titius 
be judge.” The magistrate’s function was one of policing. The legal 
order was a system of policing a small country town. 

Policing is a local function. A policing theory of law is, therefore, 
a local theory. 

Beseler spoke of an idea of local sovereignty, by a term which I 
like to translate “mainstreetism,” as characteristic of the peoples of 
northern Europe. It is characteristic of our Anglo-American common law 
in the form of political faith in home rule and a legal cult of local law, 
in contrast to the faith in universal law which, after the reception of 
Roman law as developed by the classical jurists of the empire from the 
first to the third century, became the civil-law system of Continental 
Europe. 

Very likely you may feel that I shall do no better by a sociological 
method. Certainly sociological method has not been or become fashion- 
able with jurists and perhaps I can claim no more for it than that we 
should at least treat the science of law as one of the social sciences. 
Perhaps it is enough to say assuredly what law is not. For there is only 
mischief in the proposition of the analytical schoo] that law is an aggre- 
gate of laws. 

According to Austin, the founder of English analytical jurispru- 
dence, a law is a rule laid down for the guidance of an intelligent being 
by an intelligent being having power over him. Law is an aggregate 
of rules thus established. But what we really have to be talking about 
is the legal order—in French ordre juridique, in German Rechtsordnung 
—the process of adjusting relations and ordering conduct in civilized 
society in accordance with precepts derived from experience developed 
by reason and reason tested by experience. The difference between “law” 
and “a law” is not so brought out in our English terminology as it is in 
the Latin ius and /ex, the French droit and /oi, or the German Recht and 
Gesetz. There is a certain plausibility in saying that law is an aggregate 
of laws which does not impress us if we are told that droit is an aggregate 
of lois, or Recht an aggregate of Gesetze. The words ius, droit, Recht, 
express an idea of what is right and just and hence suggest law as some- 
thing which has got beyond the stage of the police state, whereas /ex, lot, 
Gesetz express an idea of what is commanded, or literally laid down, and 
so are appropriate to the police state and the police ordering of a simple 
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local society. 

Juristically or juridically found general principles are inadequate to 
special local needs as legislative making of laws is inadequate to the tasks 
of a system of general law. A striking example is afforded by American 
experience of utilizing the water of running streams. Where streams with 
a steady regular flow of water of sufficient quantity to admit of use by 
many are at hand, the problem of admitting the widest possible use of 
natural media by the most of those who are in a position to use and 
desire to use them, of satisfying the most reasonable expectations we can 
with the least friction and waste, is met by limiting use of the water to 
owners along the banks and limiting use by each to what will allow of 
like use by all. But if applied to arid regions in some states this would 
have the effect of preventing any effective use by any one of such water 
as is at hand. In such cases special local geographical conditions call for 
special legislative rules in place of the principle ascertained by experience 
developed by reason in the process of adjudication which obtains generally 
both in the Anglo-American common law and in the civil law of Conti- 
nental Europe and Latin America. It is significant, moreover, that the 
local legislative rules differ widely in the different jurisdictions which 
depart from the principle of the Anglo-American common law and the 
Continental civil law, although there may be common conditions in the 
divergence which call for local legislation. 

It is true that the function of laws, as distinguished from law, is not 
confined to the exigencies of the police state. A law is a rule. That is, 
it is a precept prescribing a definite detailed consequence for a definite 
detailed fact or state of facts. Such precepts are called for even in the 
most advanced societies where local economic, historical, or ethnic con- 
ditions, sometimes more compelling at least for a time, as local geo- 
graphical conditions require differentiation of particular regions or districts 
or communities, 

The Germanic peoples that set up local kingdoms after the downfall 
of the Roman empire brought back a regime of legal localism. This 
gave way before the revived study of Roman law in the universities after 
the twelfth century and consequent reception of Roman law on the Con- 
tinent after the fifteenth century. Universal thinking about law was 
given vogue by the law-of-nature jurists after Grotius (1625). But it 
only scratched the surface in England, and the rise of the English 
analytical jurisprudence after the middle of the nineteenth century effaced 
the scratches. As late as 1901, Maitland could say, in his lectures on 
English Law and the Renaissance: “We have all been nationalists of late. 
Cosmopolitanism can afford to wait its turn.” 

Laws are rules. But law makes use of principles, i.e., authoritative 
starting points for legal reasoning; conceptions, i.e., precepts defining 
categories of fact or situation to which certain rules, principles or standards 
are to be applied (e.g., sale, bailment, trust) ; and standards, 7.e., measures 
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of conduct instead of rules prescribing or proscribing details of action. 

What the jurist must insist upon is that the vital, the enduring part 
of the law is in principles, starting points for legal reasoning, not in 
rules. Principles remain relatively constant or develop along constant 
lines. Rules are relatively short-lived. They do not develop. They are 
repealed or are superseded by other rules. 


Recently I had occasion to study legislation of Illinois under its 
Constitution of 1848 and its present Constitution of 1870. Two statutes 
attracted my notice: one providing a bounty for killing wolves and one 
against setting fire to the prairie. The former did not prove ever to 
have raised a question calling for a reported decision. The supreme court 
of the state had occasion twice to decide cases involving prairie fires, but 
decided them on general principles of the law of negligence, not upon 
the statute. Here we have examples of special local conditions calling 
for rules and of the relation of such conditions to the law. Wolves and 
prairie fires were local conditions of pioneer Illinois. The rules provided 
for those conditions disappeared with them and left no mark upon the 
law. The general proposition as to care in the course of individual con- 
duct and casting of risk of injury on others and the standard of care’ 
and principle of liability for conduct not in accord therewith have re- 
mained unaffected, 

Advancing civilization brings with it law, and with law there come 
to be law schools. “Law schools,” said Maitland, “make tough law.” 
As they develop they teach law, not laws; principles not rules. They 
train practicing lawyers who become skilled in application of principles 
and standards and in principles of interpretation and application of rules. 

“No later movement—not the Renaissance, not the Reformation,” 
so Maitland tells us, “draws a stronger line across the annals of mankind 
than that which is drawn about the year 1100 when a human science 
[of law] won a place beside theology.” When in place of the divinely 
inspired law giver men began to think of the wise custodian of the receiv- 
ed customs of a people, there began to be law, which could be taught 
and studied. The outstanding examples are the Roman law, taught, 
commented upon and expounded in treatises by a long succession of jurists 
from the fourth century B.C. to the time of Diocletian—roughly six 
hundred years—which culminated in the Digest of Justinian (A.D. 533) 
and the English common law. The latter was taught and studied by a 
succession of practicing lawyers probably from the time of Edward I 
(thirteenth century). The common law so taught and developed in a 
long course of reported judicial decisions from the thirteenth century te 
the present, has not been reduced to legislative form by codification ex- 
cept in three of the United States where, however, the codes so far as 
they have to do with the everyday administration of justice in the society 
of today have in effect been treated as declaratory. Moreover the legis- 
lation of Justinian became a subject of study and teaching in the Italian 
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universities of the twelfth century, and was taught, commented upon 
and thus developed by jurists till a new era of codification set in at the 
end of the eighteenth century. But the codification of this era, like that 
of Justinian, was law declaring rather than lawmaking. Absolutist politi- 
cal thinking in the seventeenth and eighteenth centuries led to political 
ideas of law as something made out of whole cloth by the sovereign in 
the form of rules or commands. Law was the will of the sovereign; 
finding of law by juristic study and judicial experience was in contra- 
vention of the sovereign lawmaking function, The code of Frederick 
the Great (1728) and the Prussian code following it (1791) forbade 
even interpretation by the courts. If the meaning was not clear, the 
question was to be referred to the Code Commission for an authoritative 
answer. The French Civil Code of 1804 and the Austrian Code of 
1811 forbade the judges deciding cases by way of a general disposition 
“or so as to formulate a rule.” Even in the common-law world we 
used to hear declamation against “judicial legislation” when legislative 
texts were unclear or wanting or there were no governing precedents. 
But the practical exigencies of administering justice according to law 
have required this mode of thought to be given up. Indeed the French 
Civil Code, which was the model for nearly a century, was character- 
istically more declaratory of principles than a book of rules. 


In the revision of the French Civil Code now in progress, the pro- 
vision forbidding judicial finding of law and confining the courts to 
genuine interpretation and application of actual texts, which had become 
practically obsolete, are now replaced by provisions as to the materials 
which the courts may use in judicial law finding in the course of decision. 
This device, already adopted in the German Civil Code of 1900, has 
been finding its way into all recent codes and marks a definite giving up 
of the idea that law can only be a body of laws; that legal precepts 
must be rules of legislative origin. 


In truth, the idea that law is a body of laws—of rules laid down 
by the lawmaking organ of a politically organized society—an idea long 
urged by analytical jurists and assumed not uncommonly by writers on 
political science in the past, is at variance with the actual course of the 
administration of justice according to law in the civilized world as it 
has been since the Roman law was the law of the world in antiquity 
and the Civil Law and the Common Law became the dominant systems 
in the world of today. 

With the expansion and unification of the economic order it be- 
comes a chief problem of the science of law to maintain a balance be- 
tween the general and the local. In the science of politics it is a problem of 
adjusting a general ordering of society as a whole and local self govern- 
ment. In jurisprudence it is one of universal principles for guiding the gen- 
eral adjusting of relations and ordering of conduct of life in society, on the 
one hand, and on the other hand, of prescribing detailed rules to meet 
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local exceptional conditions. The two fields are quite distinct. But they 
merge along a boundary not always easy to draw with exactness, There 
is a tendency to stress general principles, on the one hand, or detailed 
rules, on the other hand, according to historically drawn lines of the 
time and place. Hence detailed legislation shaped to local modes of 
thought of the past may hamper judicial working out and application of 
principles. On the other hand, judicially found and formulated prin- 
ciples may confuse the application of salutary rules for local administra- 
tion. It is here, it may be remarked in passing, that there is likely to be a 
difficult obstacle to overcome in the quest of a law of the world to which 
your generation may well be looking forward. To work out a theory 
of the relation of local legislation and administration to unified principles 
of law for an economically unified world may be a compelling task for 
the jurists of tomorrow. 


Since the classical Greek philosophers and the Roman jurists who 
were their pupils, men have sought a solution of the task of adjusting 
the local to the general in law by means of a theory of natural law. 
This theory of a universal ideal, of which the body of legal precepts 
anywhere is to be only a reflection, has played a great part in the history 
of law. But systems of natural law in the past have been idealized 
versions of the body of established legal precepts of the time and place. 
I have been in the habit of calling them systems of positive natural law. 
Whether a natural natural law can be laid out by some jurist of to- 
morrow, who can shake off the supposed ideal propositions in which he 
has been trained, I will not attempt to prophesy. I submit, however, that 
we are likely to achieve more in the endeavor to bring the law of our 
generation up to the requirements of the time than in ambitious attempts 
to lay out a system adequate to the juristic needs of the world for time 
to come. 

Let me repeat, the enduring part of the apparatus of administering 
justice is in principles, not in rules. This was well brought out in Jethro’s 
admonition to Moses. He was not to threaten or command. He was to 
show the people the way in which they were to walk and the work that 
they were to do. The commandments did not proceed from a sovereign 
human legislator. 


History of law begins when crude attempts to organize social con- 
trol through limitation of self help in kin-organized society take form 
in a legal order. We may recognize four stages of development from 
that point. I have been in the habit of calling them: (1) the strict law, 
(2) equity and natural law, (3) the maturity of law, and (4) the 
socialization of law. They may be characterized thus. In the stage of 
the strict law, which is represented in Roman law by the ius ciuile or law 
of the old city, and in our own system by the common law as opposed 
to equity, law as distinguished from religion and morals has definitely 
prevailed as the primary regulating agency of society. Normally men 
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apply only to the appointed agencies of the law to redress wrongs. Hence 
the body of rules determining the cases in which men may appeal to these 
recognized or appointed agencies for help comes to define indirectly the 
substance of rights and thus indirectly to point out and limit the interests 
secured, In this stage fear of arbitrary exercise of the power of public 
help for individual victims of wrong operates to produce a narrowly 
limited system. The chief end which the legal order seeks is certainty. 
Hence the cases in which the legal order will interfere and the manner 
in which its interference may be invoked are defined by a body of wholly 
hard and fast rules. In this stage law is a body of rules and the rules 
are wholly inelastic and inflexible. 


A stage of liberalization, which I have called the stage of equity 
and natural law, succeeds the strict law. This stage is represented in 
Roman law by the period of the ius gentium (law of nations—+.e., of the 
neighboring peoples with whom the Romans had business and social 
relations) and ius naturale (natural law). In English and Anglo-Ameri- 
can law it is represented by the rise of the Court of Chancery and devel- 
opment of equity. In the law of Continental Europe it is represented 
by the period of the law-of-nature school of jurists, the seventeenth 
and eighteenth centuries. The watchword of the stage of the strict law 
was certainty. The watchword of this stage is morality or some phrase 
of ethical import, such as good conscience, aeguum et bonum or natural 
law. The former insists upon uniformity, the latter upon morality; the 
former upon form, the latter upon substance, by which it means justice 
in the ethical sense; the former on remedies, the latter on duties; the 
former on rule, the latter 6n reason. The capital ideas of the stage of 
equity and natural law are identification of law with morals, the concep- 
tion of duty and attempts to make moral duties into legal duties. It 
relies upon reasoned ethical principles rather than upon arbitary rules to 
keep down caprice and the personal element in the administration of 
justice. 


As the result of a stiffening process, by which the undue fluidity of 
the application of law and the over-wide scope for discretion involved 
in the identification of law and morals are gradually corrected, there 
comes to be a body of law with the certain and stable qualities of the 
strict law yet liberalized by the conceptions developed by equity and nat- 
ural law. In the stage of what has been called the maturity of law the 
watchwords are equality and security. The former idea is derived from 
the insistence of equity and natural law upon treating all human beings 
as legal persons and upon recognizing full legal capacity in all persons 
possessed of normal wills, and partly from the insistence of the strict 
law that the same remedy shall always be applied to the same state of 
facts. Accordingly equality is taken to include two things: Equality 
of operation of rules of law and equality of opportunity to exercise one’s 
faculties. and employ one’s substance. The idea of security is derived 
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from the strict law, but is modified by ideas of equity and natural law, 
especially the idea of insisting upon will rather than form as the cause 
of legal results and idea of preventing enrichment of one at the expense 
of another through form and without will. In consequence security 
included two things. The idea that every one is to be secured in his 
interests against aggression by others, and the idea that others are to be 
permitted to acquire from him or exact from him only through his will 
that they do so or through his breach of rules devised to secure others 
in like interests. 

In order to insure equality the maturity of law again insists strongly 
upon certainty and in consequence this stage is comparable in many respects 
to the stage of the strict law. It is greatly in advance of the strict law, 
however, because it insists not merely on equality of legal remedies but 
on equality of rights, that is, equality of capacities of controlling actions 
of others through the legal order, and conceives of application of remedies 
as only a means thereto. To insure security the maturity of law insists 
upon property and contract as fundamental ideas. 


At the end of the nineteenth century a significant change was begin- 
ning to be manifest throughout the world. In economics there was a 
giving up of the classical political economy. In politics there was the 
rise of the social service state. In jurisprudence there was growing 
recognition of interests as the ultimate idea behind legal rights. Jurists 
came to think of so-called natural rights as something quite distinct in 
character from legal rights; that they are claims and expectations which 
human beings may reasonably assert, whereas legal rights are means 
which the legal order employs to give effect to such claims within 
certain defined limits. But when natural rights are put in this way it 
becomes evident that these individual interests get their significance for 
jurisprudence from a social interest in giving them effect. In consequence 
the emphasis has come to be transferred gradually from individual inter- 
ests to social interests under which they may be subsumed. Such a move- 
ment may be seen in the law of all countries today. Its watchword is 
satisfaction of so much of human claims or demands or expectations 
as we can with the least sacrifice of particular expectations. This stage 
of legal development has been called the socialization of law. 


Some examples of the socialization of law will serve to mark its 
significance, One of the first to appear was limitation of the use of 
property, forbidding exercise of some of the legal liberties of an owner. 
Also there have come to be limitations on the owner’s power of disposing of 
his property, imposed to protect interests of members of his family. Also 
the law as to trespass upon land has been more and more relaxed. There 
has been a tendency to give effect to a social interest in conservation of 
social resources by restriction of the individual’s power of acquisition. 
There has come to be much limitation of freedom of contract by pre- 
scribing standard contracts or standard clauses, prescribing terms of 
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employment and modes of employment bargaining. Contracts are increas- 
ingly made over in order to make more equitable the terms agreed on by 
the parties. There is increasing extension of liability to make reparation 
for personal injuries because of the mechanizing of activities of every 
sort and employment of agencies likely to get out of hand and threaten 
the social interest in the general security. More and more public funds 
are required to respond for injuries to individuals by public agencies and 
the legal immunities of states, municipalities, officials, and hospitals are 
everywhere given up. In securing the social interest in the individual life, 
limitations are imposed upon the power of a creditor or an injured person 
to obtain full satisfaction from one who has dependents for a debt or 
liability to repair an injury. Individual interests in the domestic relations 
are limited in order to secure the social interest in dependents. There is 
a tendency to modify the purely contentious conception of litigation by 
one of adjustment of interests. 


Here we are at the moment. But there is no reason to suppose that 
the response of the legal order to advancing civilization will stop here. 
I do not profess to prophesy. But there is much to suggest that we may 
be moving toward a further stage which may be one of a law of the 
world. 


For the examples of socialization of law I have given are significant 
of judicially or juristically worked out principles that give them their real 
meaning. As they take shape in the legal order they are not rules made 
to conditions peculiar to time and place by legislative organs of a politica'ly 
organized society. In successive stages of development of the legal order 
each later stage builds upon the preceding stage. To the principle of 
certainty established by the strict law, the stage of equity and natural law 
adds the upholding of morals, the maturity of law adds to both the 
promoting and maintaining of the demands or expectations of the individ- 
ual human being, and to all this the socialization of law is adding the 
promoting and maintaining of the expectations common to all men in 
a crowded and mechanized world where we must live and move and 
have our being in cooperation with our fellow men. May it not be 
that the watchword of the next stage may be some derivative of the 
word “humanity”? 


When I look back, to the law which I studied in law school in 1889 
and sought to practice when I came to the bar in 1890, what impresses 
me most is the change that has come over the law in the giving up of 
the extreme localism of the American lawyer of the last century. There 
was and long had been a cult of the local law. I well remember that 
as late as 1903 a book published by a bar examiner for an important 
state exhorted the student to study carefully the statutes of the state, 
especially those relating to practice and procedure in the courts, because, 
he explained, it was established that of all bodies of law, the laws of that 
state were the very best. This attitude was by no means confined to 
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particular common-law jurisdictions. In reaction from the eighteenth- 
century idea of all positive law as a reflection of an ideal body of rules 
of natural law of universal and eternal validity, it seemed to be held 
as a matter of course that the laws of the time and place were the law; 
that they had a sufficient basis in the local political sovereignty, and that 
they could be thought of adequately in terms of that sovereignty. Its 
political independence explained and justified itself as well as all the 
details of its lawmaking, 

Blackstone had defined a law as a rule of civil conduct prescribed 
by the supreme power in a state. The law of property was a body of 
rules. They could be thought of in this fashion, and as most of them 
had come down from an age of strict law and the law of property in 
land has always been thought of as calling specially for strict rules, taking 
them for the type of legal precepts had bad consequences for the Anglo- 
American law of torts from which our law has not been delivered wholly 
even today. 

The law of torts was first taught as a body of rules—of rules 
defining the name torts: rules as to assault and battery, false imprison- 
ment, malicious prosecution, slander, and libel. As short a time ago as 
when I was a student in law school, liability for negligence was not 
thought of clearly as a matter of principle and standard. Even Holmes 
at one time looked forward to seeing it reduced to rules analogous to 
those determining estates in land or the rules as to succession in case of 
intestacy. There were rules as to negligence per se. Standing on the 
back platform of a moving car, holding one’s elbow out of the window 
of a moving car, getting on or off a moving train, no matter what the 
circumstances, were in themselves by rule of law negligence. Rules of 
this sort were applied to railroad accidents as late as 1903, but are now 
given up as rules almost everywhere. Today we think not of a tort of 
negligent conduct, defined and governed in its application by rules, but 
of a principle of liability for casting an unreasonable risk of injury 
upon another, 

Trade and commerce have always been a force for breaking down 
barriers and setting human relations free from fixed burdens imposed 
by political organization. What of such burdens still holds on is being 
done away with by air transportation which has been making the most 
remote regions next door neighbors of each other. 


But in the law of today the most effective solvent of detailed rules, 
statutory definitions and rigid statutory fixed categories, has been the 
multiplicity of new instrumentalities of danger to life and limb in the 
doing of everything by machinery that was formerly done by hand; the 
highly organized industrial activities in which one must encounter not 
men but machinery and has to reckon with dangers far beyond individual 
intentional aggression or ill motivated want of care. When what used 
to be done in the home with a spinning wheel is done in a textile mills 
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involving new relations of employer and employee, new problems of 
corporate organization, of conflict of public and private interest, of new 
problems of health, safety and welfare of groups of co-workers, and of 
conflict of interest among groups of co-workers, and of conflicts between 
groups instead of between single individuals, the whole picture of adjust- 
ing relations and ordering conduct has to be changed radically, and this 
has had to be done in decades where development of legal institutions 
and doctrines and technique had gone on slowly for centuries. Today 
baking and cooking that used to be done in the home are done in fac- 
tories. As it has been said, the housewife of today cooks with a can 
opener. What used to go directly from the household garden to the 
household cook and thence to the table now goes from the industrialized 
superfarm to the factory, to the manufacturer, to the wholesaler, to the 
retailer, to the housewife, with problems as to warranty, intervening or 
supervening negligence and causation which our courts have to dispose 
of as well as they can with the simple terminology and categories of 


the past. 

Again, compare the farming of the times in which our law was 
formative with the rising industrialized agriculture of today. It is not 
merely a matter of comparing reaping and threshing with sickle, cradle, 
and flail, as in my grandfather’s time, with the mechanical process by 
combined reaper and threshing machine, or comparing the cutting and 
stacking of hay with scythe and pitchfork of my boyhood with the 
mowing and stacking machinery and hay-baling machines of today. The 
old-time farmer, farming his own farm with the help of his hired man, 
the individual agriculture of yesterday, with its simple relations of one 
man with another man, is coming to be replaced by an industrial agri- 
culture which has raised questions analogous to those raised by mill and 
factory, such as the “simple tool rule” for the farm to parallel the 
“assumption of risk rule.” What once applied to the factory is taken over 
for the great fruit farms, and industrial agriculture and orchard opera- 
tion on a large scale are calling for workmen’s compensation for agri- 
cultural injuries. These changes, which are still going on, call for a 
remaking of the law of liability in order to secure social interests in need 
of more effective securing than afforded by what sufficed well enough 
for the simple individual farmer of yesterday. 


Also compare travel today with the conditions of travel for which 
our law of liability was worked out in the formative era. Compare the 
family horse and buggy and the farm wagon with the automobile of 
today; the delivery wagon with the motor truck; the stage coach with 
the railroad now that streamlined trains are run on four to six track 
roads at one hundred miles an hour. Compare even this last with the 
motor bus and the airplane. The slaughter on the highways on holidays, 
which rises to the proportions of the battlefield, raises problems beyond 
what lawmaker or law writer could think of in the era of policing and 
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of the criminal law. Indeed how to organize, provide suitable judges 
for, and equip traffic courts adds to the sufficiently difficult problems of 
organization of courts in the states. 

If transition from horse power to steam power made trouble for 
my father’s generation when called on to measure principles of legal 
liability, and transition from steam power to gasoline power makes trouble 
for mine, what shall we say of the troubles ahead for your generation 
when it is called upon to wrestle with problems of liability for injuries 
inflicted by atomic powered machinery? 

But injuries to life and limb in industry and in the course of travel 
are by no means the whole story. For example, we are told that provision 
for the calculated number of killed and injured in the course of con- 
structing a modern building in the metropolitan city of today is now 
reckoned as an item in the cost. 


In the Anglo-Saxon law we are told of the safety of the home- 
sitting man. The law secured him while he was in his house. The house 
peace—the exemption of the house from violence in breach of the peace 
—was under the protection of the whole body of the free men of the 
community. He was safe so long as he stayed in his own home. Else- 
where he must expect to be with dangers compassed round. Gradually 
a system of peaces was evolved to protect him from intentional aggres- 
sion in most of the serious occupations which might take him out of doors. 
In time there was general legal protection against attack by others. But 
the system of legal protection from intentional attack from which our 
law has developed is no longer adequate to secure even the home-sitting 
man. Motor trucks and cars crash into houses, Airplanes plunge into 
them or explode and bombard them. The superseding of water power 
by electric power has created a new menace in the high tension wires, 
crossing field and highway, which become displaced by storm or accident 
and inflict the most terrifying injuries. The multiplication of means of 
injury even to one who is abiding quietly in his own home, calls for 
rethinking the principles of liability. 

In the old writ in the common-law action of trespass vt et armis 
it was set forth that the defendant attacked the plaintiff with swords, 
staves, and knives. But swords and knives did not go off half cocked 
nor was it necessary while handling staves and spears to be careful to 
be sure that they were not loaded. Even a bow and arrow had a short 
range. They could not kill at a thousand yards, 


It long ago proved hopeless to frame and reframe rules to keep 
pace with the development of means of inflicting injury. 


As I said a generation ago, and it is even more palpable today, 
law must be stable and yet it cannot stand still. The very essence of life 
is movement and the living organism cannot stand forever changeless 
and survive. Law which governs life must change as life changes. But 
this does not mean that you are to be discouraged by thinking that what 
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you have laboriously learned as law is something fleeting that will pass 
away. As Coke put it, in the time when the medieval land law was 
being made a foundation for the law of modern England, that was to 
become the law of the English-speaking world, “out of the old fields 
must grow the new corn.” The law of tomorrow will not be made out 
of whole cloth by the legislative fiat of an omnicompetent lawgiver. It 
will be made as law in living and growing societies has always been 
made, by juristic and judicial application of reason to experience of the 
administration of justice in the past and testing of that reason by further 
experience of the administration of justice according to law. 

Thus there will be abundance of work for each and all of you to do 
in helping bring the law of your day abreast and keeping it abreast of 
its tasks, as its tasks change from age to age. I have put one example 
of what there will be for you to help do in the law as to liability. There 
is work to be done in that part of the law, beyond what I have suggested, 
in assuring a balance of the security of the individual life and of free 
individual self assertion. For free individual self assertion is basic to the 
economic order, The individual lawyer by thorough performance of his 
duty of advising his clients and advocating their causes is a builder of 
the law. For the law is built in this way. It grows through the everyday 
work of the lawyers. 

Each of you will have abundant opportunity, as practitioner, as 
judge, as law teacher, or as legislator to contribute to the work of advanc- 
ing the administration of justice. If, as Daniel Webster declared, justice 
is the great interest of man on earth, you are assured of no mean role 
in life in promoting and maintaining that interest. 

It may even be that your generation may see the advent of a law 
of the world—something which prophets, kings, philosophers, statesmen, 
and even poets have foretold or planned or urged or striven to bring 
about. 

One cannot put this better than did Sir Frederick Pollock in his 
lectures to the students of law at Oxford: 

So venerable, so majestic is this living temple of justice, 

this immemorial and yet ever freshly growing fabric of the 

common law, that the least of us is happy who may hereafter 

point to so much as one stone thereof and say, the work of 

my hands is there. 


Possibilities of work for your hands are and even more will be 
opening on every side of an increasingly complex legal order, as it moves 
toward a legal order of the world. In his every day practice the well 
trained, zealous and courageous lawyer of tomorrow, mindful of his 
calling to promote the chief interest of man on earth, may find more 
than one place where he may contribute one stone toward advancement 
of justice among men. 
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THE LAW OF DEAD BODIES: 
IMPEDING MEDICAL PROGRESS 


One of the police officers “took hold of the crank of the windlass 
and after some winding brought to the surface a nude body, the head 
of which was covered with a cloth . . . the officers’ curiosity had been 
aroused and, against the protests of the young men, they removed the 
cloth, Thereupon, John Harrison and George Eaton became speechless 
with horror because, in spite of the absence of his long white beard 
which had been ruthlessly cut off, they recognized the body hanging 
before them to be none other than John Scott Harrison.” The Medical 
College of Ohio was the scene. 1878 was the year. The son of one 
President of the United States and the father of another was the body. 
A few days later a local newspaper forcefully stated, “The responsi- 
bility for this outrage rests ultimately with the Legislature.”’ Charles 
Dickens could inject a note of humor into The Tale of Two Cities 
with his resurrectionist, Jerry Cruncher, but the general public found 
little to laugh about as grave-robbing swept England and the United 
States. Grave-robbing had become a necessity for the medical student 
who could obtain dissection material from no other source. Massachusetts 
in 1831 and England in 1832 passed “unclaimed bodies” or “anatomy” 
laws with the very effective result that resurrectionists went out of 
business, but a half-century elapsed and the Harrison case occurred be- 
fore the Ohio Legislature in 1881 enacted its counterpart of those laws.” 


Although there is little likelihood that “resurrectionist” will be 
added to the Dictionary of Occupational Titles in the mid-twentieth 
century, both lawyers and legislatures are likely again to be charged 
with the “responsibility” for an “outrage.” In recent years popular 
periodicals and medical publications have contained innumerable articles 
dealing with the need and utilization of post mortem human materials. 
The legal publications have revealed a dearth of articles on the legal 





1 Edwards, The Famous Harrison Case and its Repercussions, 31 BULL. OF 
THE History OF MEDICINE 162 (March-April 1957). Dr. Linden F. Edwards, 
Chairman of the Anatomy Department, Ohio State University College of Medicine, 
has also written the following interesting articles: The History of Human Dis- 
section, 40 Onto St. Mep. J., No. 4 (April 1944); The Ohio Anatomy Law of 
1881, 46 Onto St. Mev. J. (1950); Body Snatching in Ohio During the Nineteenth 
Century, 59 Onto ST. ARCHAELOGICAL & HIsTORICAL QUARTERLY (Oct. 1950) ; 
Cincinnati’s “Old Cunny”, A Notorious Purveyor of Human Flesh, 50 Onto St. 
Mep. J., No. 5 (May 1954); Dr. Frederick C. Waite’s correspondence with Refer- 
ence to Grave Robbery, 54 Onto St. Mep. J. 480 (April 1958). 

2 Mass. ANN. Laws c. 113, §1 (1957); Onto Rev. Cope $1713.34 (1954); 
Anatomy ACT, 1832, (Eng.) 243 Wi. 4, c. 95. For an analysis of the laws and 
recent developments in the British Commonwealth see also Bentham, Donatio 
Mortis Corporis, 116 J.P. 812 (1952); Bequeathing Bodies for Dissection, 9$ Sov. 
J. 19 (1954) ; Dead Bodies, 2 Syp. L. Rev. 109 (1956). 
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problems in this area.* Such problems may well exist and are likely to 
become more intricate and uselessly complex due to the lack of knowl- 
edge in legal circles concerning the law of dead bodies. This comment 
is an attempt to explore these problems and to suggest legislation. 


THE Law oF DeEap Bopies 


With very few exceptions since the beginnings of society man has 
buried his dead in the earth. In England the ecclesiasticaal courts con- 
trolled the questions of burial until they were supplanted by the common 
law courts. Primarily because of the Judaeo-Christian concepts of “dust 
to dust” and a future “resurrection,” the church considered covering 
with earth the only proper disposal of a dead human body.* Ultimately 
burial at sea and cremation followed by burial of the ashes were ac- 
cepted as decent modes of burial. The common law courts took over 
these concepts with the result that in England and the United States 
there is a legally recognized right to a decent burial. This is a right 
of a living person to be accorded to him after death.® 

It is natural that what constitutes “decent” burial should depend 





8 Life from Death, 67 Time 81 (May 21, 1956); Spare Parts for People, 
211 Harpers 74 (July 1956); What I am Going to do After Death, 83 AMERICAN 
Mercury 29 (Sept. 1956); Bruner, Service After Death, ToLepo BLApE, June 3, 
1957. Brown, Fryer, Randall, & Lu, Postmortem Homografts, 138 ANNALS OF SuRG. 
618 (1953); Woodburne & Gardner, Anatomical Materials and Anatomical Laws, 
8 BuLt. For Mep. ResearcH 10 (1954); Hemphill & Brown, Skin Storage in 
Tissue Banking, 14 PLastic & RECONSTRUCTIVE SuRG. 118 (1954); Cullipher, The 
Organization and Operation of a Bone Bank, 20 Am. J. oF MED. TECHNOLOGY 354 
(1954); Brown & Fryer, Bringing Skin to Life, 70 Lire AND HEALTH 14 (1955) ; 
Brown, Fryer, & Zaydon, Skin Bank for Postmortem Homografts, 101 Surc. GyN. 
& OssTetrics 401 (1955); The Cadaver Business, 159 J.A.M.A. 21 (1955); Brown, 
Fryer, & Zaydon, Establishing a Skin Bank, 16 Piastic & RECONSTRUCTIVE SURG. 
337 (1955); Special Report on the Supply of Anatomical Material, 10 BULL. FoR 
Mep. RESEARCH 10 (1955); Report of the Committee on Blood Vessel Banks, 
13 CIRCULATION 270 (1956); Brown, Fryer, Zaydon & King, Skin Viability Follow- 
ing Preservation, 6 Surc. Forum 577 (1956); Willed Bodies Key to the Future, 
11 BuLL. For Mep. ResEarcH:/8 (1957). The “Skin” articles by Brown and Fryer 
show the fascinating development of skin homotransplantations. Apparently, there 
is only one lead article in American legal publications: Vestal, Taber, & Shoemaker, 
Medico-Legal Aspects of Tissue Homotransplantation, 18 Det. L.J. 271 (1954) 
(Hereinafter cited as Homotransplantation). 

4 Matter of Johnson, 169 Misc. 215 (1938); JACKson, THE LAw oF CADAVERS 
6, 24 (2d ed. 1950) ; Linton, THE Tree oF CULTURE (1955); Homotransplantation, 
supra note 3; cf. In re Widening of Beekman Street, 4 Brad. 503 (N.Y. 1857), 
where Ruggles maintains that the common law right to burial derives from the 
pre-Christian era. 

5 Persinger v. Persinger, 39 Ohio Op. 315, 54 Ohio L.Abs. 295, 86 N.E.2d 335 
(1949); Kanavan’s Case, 1 Me. 726 (1821); Finley v. Atlantic Transport Co., 
220 N.Y. 249, 115 N.E. 715 (1917); Patterson v. Patterson, 59 N.Y. 574 (1875); 
Kitchen v. Wilkinson, 26 Pa. Super. 75 (1904); Pierce v. Swan Point Cemetery, 
10 R.I. 227 (1872); Chapple v. Cooper, 13 M.&W. 252, 153 Eng. Rep. 105 (Ex. 
1844). 

















1958] COMMENTS 457 


upon the wishes of the deceased, the desires of his relatives, and the 
mores of his culture. The most that can be said definitely is that this 
is a right to be buried or cremated as soon as possible after death (the 
body’s condition remaining the same as at the time of death) and to 
remain interred.® 


The litigated questions concerning the right to decent burial are 
comparatively few and revolve around the manner and place of burial. 
Their resolution always depends upon a balancing of the interests of the 
deceased, his relatives, and the community.’ However, whether explicit 
or implicit, it is the opinion and needs of the community which are over- 
riding. Although burial in a cheap wood box in a woodlot, lack of 
religious services, absence of relatives and friends do not deprive a burial 
of its decency,® acts such as casting into a stream or stuffing into a 
furnace® which are extremely repugnant to the community’s sentiments 
or which may affect the health and welfare of the community do violate 
the right. Altering the condition of the body at death by autopsy does 
not violate the right of decent burial if it is necessary for the detection 
of crime or determination of civil liability, both of which are considered 
by courts to be necessary for the welfare of the community in according 
justice to the living.’® In the exercise of its function to settle contro- 
versies among relatives as to place or manner of burial, the equity court 
gives great weight to the desires of the deceased,’ but often accedes to 
the wishes of the relatives if this action seems the more socially accept- 
able solution. In a typical case of this kind the court overruled the clear 
desires of the deceased and his blood relatives to order his burial in the 
city where his widow and three-year-old daughter resided so that the 
child would be able to visit the grave of her father.’? 


As a correlative to the right of decent burial the law generally has 
imposed the duty of according that right upon the surviving spouse, then 





6 Pettigrew v. Pettigrew, 207 Pa. 313, 56 Atl. 878 (1904); see cases collected 
in Annot., 21 A.L.R.2d 472 (1952). 

7 Seaton v. Commonwealth, 149 Ky. 498, 149 S.W. 871 (1912); Fox v. 
Gordon, 16 Phila. 185 (Pa. 1883); Jackson, op. cit. supra note 4, at 29. 

8 Seaton v. Commonwealth, supra note 7. 

® Kanavan’s Case, supra note 5; State v. Bradbury, 136 Me. 347, 9 A.2d 657 
(1939). 

10Standard Accident Ins. Co. v. Rossi, 35 F.2d 667 (8th Cir. 1929); Mutual 
Life Ins. Co. v. McCulloch, 31 F.Supp. 800 (D.C.W.Va. 1940), reversed for lack 
of sufficient grounds, 109 F.2d 866 (4th Cir. 1940); Wehle v. United States Mut. 
Acc. Ass’n., 153 N.Y. 116, 47 N.E. 35 (1897). 

11 Thompson v. Deeds, 93 Iowa 228, 61 N.W. 842 (1895); Larson v. Chase, 
47 Minn. 307, 50 N.W. 238 (1891); Fidelity Union Trust v. Heller, 16 N.J. Super. 
285, 84 A.2d 485 (1951); Gostkowski v. Roman Catholic Church, 262 N.Y. 320, 
186 N.E. 798 (1933); Smiley v. Bartlett, 3 Ohio C.C.D. 432 (1892); Goldman v. 
Mollen, 168 Va. 345, 191 S.E. 627 (1937). 
12 Herold v. Herold, 16 Ohio Dec. 303, 3 Ohio N.P. (n.s.) 405 (1905). 
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the next of kin, and finally, in the absence of kin, upon the public.’ 
Since the concept of decent burial depends upon the interests of the 
deceased, his relatives, and the community, the satisfaction of the duty 
must meet all these interests as far as possible. A number of courts have 
said the duty is a “sacred trust” upon the one primarily responsible with 
his responsibility running to all these interests.’ 


The law has recognized in the kin having the duty of burial a 
right to possession of the body so that the duty can be carried out. This 
is a right to receive possession of the body immediately and in the same 
condition it was in at the time of death. There is also a correlative duty 
imposed upon anyone who may have the possession not to mutilate the 
body and to deliver possession. The right to possession of the body 
exists only in order to aid the accomplishment of the duty of burial and, 
therefore, should only be co-extensive with that duty."> However, con- 
fusion exists in most of the cases where a remedy is sought for inter- 
ference with this right. The confusion was brought about because the 
common law has tiresomely repeated since the time of Lord Coke that 
there is no property in a dead body.® The courts, precluded from 
labeling this a property right, found it difficult to give a remedy. In the 
effort to place it into an existing legal cubby-hole, the concept of a 
“quasi-property” interest in the body was born.’’ Probably the majority 
of courts today state that “although there is no property in a dead body 
in the commercial sense, there is a quasi-property right.” A few courts 
ignore or distinguish Lord Coke’s analysis and conclude that there is a 
property right.’* A very few wisely recognize that a right to possession 
exists and that a remedy can be given without twisting the right into 
some other legal classification.’ The court in the Pettigrew case points 





13 Pierce v. Swan Point Cemetery, supra note 5; Fox v. Gordon, supra note 
7; McClellen v. Filson, 44 Ohio St. 184, 5 N.E. 861 (1886) ; Love v. Aetna Casualty 
Co., 132 Tex. 280, 99 S.W.2d 646 (1936), aff'd, 135 Tex. 53, 121 S.W.2d 986 (1938). 
This duty was originally stated as that of the householder where death occurred, 
JACKSON, of. cit. supra note 4, at 37. 

14 Pierce v. Swan Point Cemetery, supra note 5; Fox v. Gordon, supra note 
7; Larson v. Chase, supra note 11; Southern Life & Health Ins. Co. v. Morgan, 
21 Ala. App. 5, 105 So. 161 (1925); Boyle v. Chandler, 33 Del. 323, 138 Atl. 273 
(1927). 

15 Finley v. Atlantic Transport, supra note 5; Pettigrew v. Pettigrew, 
supra note 6; Doxtator v. Chicago & W.M. Ry., 121 Mich. 90, 79 N.W. 922 (1899) ; 
Hassard v. Lehane, 143 App. Div. 424, 128 N.Y.S. 161 (1911); Koerber v. Patek, 
123 Wisc. 435, 102 N.W. 40 (1905); See also JACKSON, op. cit. supra note 4, at 
124; cases collected in Annot. 88 A.L.R. 984 (1934). 

16 Nearly every legal source cited in this article will refer to this concept. 

17 Pierce v. Swan Point Cemetery, supra note 5; Pettigrew v. Pettigrew, 
supra note 6. 

18 Bogert v. Indianapolis, 13 Ind. 134 (1859). 

19Larson v. Chase, supra note 11; Southern Life & Health Ins. Co. v. 
Morgan, supra note 14; Hassard v. Lehane, supra note 15; Love v. Aetna Casualty 
supra note 13; Farley v. Carson, 8 Ohio Dec. Repr. 119 (1880). 
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out that whichever of these views is followed, the results should be 
identical in protecting a right which is only co-extensive with the duty 
of burial. However, a further confusing factor has appeared in more 
recent times. Most of the “dead-body” litigation is concerned with 
alleged violations or determination of this right to possession. The piling 
up of years of precedent on this point has caused a tendency to overlook 
the fact that this right is derivative from the more basic right of decent 
burial. Especially in those courts which have labeled this a property or 
“quasi-property” right, the tendency is to over-emphasize the kin’s right 
to the point of absoluteness and to the exclusion of the rights of others.”° 
This is particularly unfortunate since there exists another right—vague 
though it may be. 

This is a right in the surviving relatives and presumably the public, 
whether or not given the duty of disposing of the body. It would seem 
that it should be a right to insure that the deceased will be accorded his 
right to a decent burial. Some courts have included this within the 
original right, so that they consider the right of burial as belonging not 
only to the deceased but also to the survivors.”! Since the right of decent 
burial depends partially upon the feelings of the surviving relatives and 
of the community, and the duty is a “sacred trust” running to them, 
this is undoubtedly the correct conclusion, The few courts which have 
overemphasized the right in the one who has the duty of burial to the 
exclusion of others’ interests refuse remedies to these others.”” 

The anatomy laws of the nineteenth century changed the common 
law right to immediate burial intact and relieved the public of the duty 
of according such a burial in certain cases. These laws in 44 juris- 
dictions provide that unclaimed indigents otherwise required to be buried 
at public expense may be delivered to the state anatomical board or to 
medical schools or physicians for distribution and anatomical study.” 
Although these laws represent the first major change in the community 
attitude toward “decent” burial by legalizing dissection, the component 
parts of the laws reveal that an anathema to dissection existed. Many 
of according such a burial in certain cases. These laws in 44 juris- 
organizations, fraternal orders, and religious organizations can claim the 
bodies. A number of them exempt bodies of honorably discharged 
veterans and travelers who died suddenly “unless the stranger or traveler 
belongs to that class commonly known as tramps.”’ Dissection apparently 
was looked upon as a disgrace fit for tramps but not for one who had 


20 Gostkowski v. Roman Catholic Church, supra note 11; Bogert v. Indiana- 
polis, supra note 18; Trammel v. City of New York, 193 Misc. 356, 82 N.Y.S.2d 762 
(1948), aff'd, 276 App. Div. 781, 93 N.Y.S.2d 299 (1949). The court in Southern 
Life & Health Ins. Co. v. Morgan, supra note 14, recognizes this error. 

21 This is a plausible explanation for the “sacred trust” language in Boyle 
v. Chandler, supra note 14, and the other cases cited supra note 14. 

22 Trammel v. City of New York, supra note 20. 

23 See Appendix I for citations of these statutes. 
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gloriously served his country, The careful restrictions as to use for 
anatomical study only and for use only within the state, the time periods 
for which the body must be held, the possibility of claiming the body at 
any time, all indicate that the laws were drafted to stop grave-robbing 
and not primarily to aid medical science. Nevertheless the legal change 
caused a halt to grave-robbing by supplying an adequate number of 
cadavers to meet the demands of the times. The flamboyant newspaper 
articles stopped, and the public’s imprecation of anatomical study could 
begin to wane, 

The deceased’s right to a decent burial with its correlative duty in 
relatives or the public, the relative’s right to possession of the body with 
its resulting duty on anyone else having the possession, and the provisions 
of the anatomy laws constitute the bases for the practical and legal diffi- 
culties involved in the need for and use of post mortem human materials 
by medical science. 


THE NEED For CADAVER MATERIAL 


Unfortunately the anatomy laws which were a boon to medical 
science in the last century are rapidly becoming totally inadequate. The 
two particularly pressing needs are a supply of cadavers for anatomical 
study by the increasing number of medical, dental, embalming, nursing, 
chiropractic, and osteopathic students, and a supply of human parts for 
therapeutic purposes. 

A ratio of two anatomy students to one body is ideal. In 1955 
there were at least eight medical schools where the current ratio of four 
to one could not be sustained and one school where it was not possible 
to maintain a ratio of eight to one. A survey questionaire as to whether 
or not the supply of cadavers was ample received twenty-seven answers 
of “no,” while fifteen others indicated “adequate, but not ample.” The 
School of Medicine at Western Reserve University reports that its sup- 
ply is now entirely inadequate, Other surveys indicate that approxi- 
mately fifty per cent of the medical schools are burdened by this prob- 
lem and that the shortage is becoming more acute.”* Since the anatomy 
acts generally give rhedical schools preference, it is probably correct to 
assume that schools of embalming, chiropractic and osteopathic medicine, 
nursing, and others tangentially connected with medicine have few or 
no cadavers for use in anatomical study. 

A second demand for dead human bodies has developed only in 
very recent years. This is for homotransplantation, rehabilitation, or 
therapeutics. The existence of corneal transplants and eye banks are 
fairly well known. However, there are a number of other types of 





24 Woodburne & Gardner, Anatomical Materials and Anatomical Laws, 
8 BuLL. For Mep. Researcn 10 (1954); The Cadaver Business, 159 J.A.M.A. 21 
(1955); The Supply of Cadavers, 10 BULL. FoR MED. RESEARCH 11 (1955); Willed 
Bodies—Key to the Future, 11 BuLL. FoR Mep. RESEARCH 8 (1957). Interview with 
Dr. Linden F. Edwards, April 18, 1958. 
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banks for human parts. Although homografts of human skin will not 
“take” permanently, they have been found to be much more effective 
for temporary covering than artificial dressings. They are so effective 
in preventing leakage of body fluids that lives which otherwise would 
have been lost are saved by homografts, With existing methods of 
preservation, skin can be banked up to sixty days and research is now 
developing methods of indefinite preservation. Experts working in this 
field feel that national defense and disaster plans could be instituted 
through which skin would be available for saving the lives of persons 
extensively burned by military or civilian disasters.2* Another life- 
saving technique utilizes the transplantation of arteries, which can be 
banked in much the same manner as skin. The procurement, preserva- 
tion, and implantation of these grafts has become an important factor 
in the surgical correction of cardiovascular lesions.2® A third rehabilita- 
tion use is that of bone which is also banked. Although it has not yet 
been extensively acquired from post mortem sources, the indications 
point to success in this use.?” This writer has not exhausted the medical 
journals but feels that other transplantations either are or soon will be 
utilized; for example, within the last few months there was an attempt 
to transplant an organ, the kidney, between two people who were not 
identical twins.?® The possibilities of transfering organs from recently 
deceased bodies are not too remote for speculation.2® Even without 
future speculation, it is obvious that at present the need for these human 
parts exceeds the supply. The Boston Eye Bank reports that they receive 
about fourteen eyes (not pairs) a month and could easily utilize twice 
that number.*° . 

When one considers the great population increase of recent years 
and that only abaout one-third of one per cent (5,000) of the bodies 





25 See series of articles by Brown and Fryer, supra note 3; Homotrans- 
plantation, supra note 3. Personal communications have given me much of the 
information in this section. 

26 See Report of Committee on Blood Vessel Banks and Homotransplantation, 
supra note 3. Dr. Rudolf J. Noer of the University of Louisville School of 
Medicine in a personal communication, May 7, 1958, stated that the artery grafts: 
“(1) replace segments of injured vessels, (2) replace a vessel which has developed 
an aneurysm, (3) replace a vessel occluded by an arteriosclerotic plague, (4) re- 
place a vessel that must be removed because of involvement by neoplasm.” 

27 See Cullipher, supra note 3. 

28 Medicine, 71 Time 77 (April 28, 1958). 

29 Science, 71 Time 47 (June 2, 1958) ; Science Nears a Goal: Bank of Vital 
Organs, 45 Lire 104 (July 14, 1958). 

30 Letter from Nancy Hunt, Executive Secretary, April 30, 1958; Dr. Noer 
supra note 26, also wrote: “The quantity of material that we obtain both for the 
Artery Bank and for the Skin Bank is not sufficient to meet our needs. Frequently 
arteries are replaced by various artificial grafts employing nylon, dacron or a 
combination of such material due to the shortages of homograft arteries. Similarly, 
the Skin Bank does not contain skin at all times, when it is urgently needed for 
coverage of a person who has suffered severe third degree burns.” 
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which die each year in the United States would adequately fill the need 
for cadavers for anatomical study, it seems inconceivable that such a 
shortage does exist. A number of factors have combined to create this 
shortage. The first of these factors is the increasing number of autop- 
sies performed to learn the cause of death or to obtain material for 
basic research.*! These purposes may even be considered two other uses 
of the dead human body. A radical autopsy disturbs or removes most of 
the viscera so that the body is no longer suitable for anatomical study. 


The impact of social welfare legislation on the anatomy laws has 
been devastating. As indicated earlier, the anatomy laws only provide 
that unclaimed dead be used for anatomical study. The primary reason 
for not claiming the indigent dead is lack of funds with which to bury 
them. Today this situation seldom exists, not only because of increased 
standards of living but because so many laws provide the means for 
burial. Most states have veterans’ relief legislation comparable to that 
in Ohio where a fair and reasonable price may be incurred by a county 
commission for the burial of any soldier, sailor, marine, army nurse, 
or mother, wife, or widow of any of these.®* The Federal Social Se- 
curity Act provides that up to $225 is available to be paid not only to 
the widow or widower but also to “anyone equitably entitled thereto” 
for expenses he has incurred in the burial of an insured deceased.** In 
Ohio the Workmen’s Compensation Act provides up to $400 for funeral 
and burial expenses, while the Aid for the Aged legislation allows up 
to $180.** This social legislation not only gives the means to relatives 
and close friends to claim and bury the deceased, but it has also increased 
the operations of “‘curbstone undertakers,” those unsavory characters 
who claim the bodies and bury them cheaply in order to collect a small 
profit from whatever government agency provides the funds.** Further- 
more, some medical authorities state that the welfare officials interpret 
this legislation as taking precedence over the anatomy laws so that they 
refuse to turn over the unclaimed bodies for anatomical study if there 
are public funds available with which to bury them.** The State of 
Florida has no such soeial legislation, but requires undertakers to provide 
burial as a public service; consequently, the supply of cadavers for 





31 Woodburne & Gardner, supra note 24; THe Boston Eye BANK TEN YEAR 
Report (1956); THe Eyf&-BANK For SIGHT RESTORATION INC., NEW YORK, ANNUAL 
Report (1957). Interview with Dr. Edwards, supra note 24. 

32 Onto Rev. Cope $5901.25 (1953). 

33 60 STAT. 986 (1946), 42 U.S.C. $402 (1952). 

34 On1o Rev. Cove §§4123.66, 5105.15 (1953). 

35 Some Shortages and Some Causes, 10 BULL. FoR MED. RESEARCH 12 (1955); 
Willed Bodies, supra note 24. 

36 Tbid. Even after delivery to the Ohio State University Medical School, 
six to ten bodies a year are claimed by state welfare agencies which assert their 
right to bury them, Interview with Dr. Linden F. Edwards, June 11, 1958. 
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anatomical study there is more than ample.** 

Certain provisions in the anatomical laws or the enforcement of 
the laws also contribute to the shortage. Some of the statutes provide 
that the state shall bury the bodies if relatives or friends merely so 
request; some agencies follow this practice even though the statute does 
not permit it.** Some of the statutes do not require the agencies to 
notify the anatomical board or medical schools of the availability of a 
body; in some instances where it is required such notification is not 
made.** Many of the statutes permit charitable organizations to claim 
the bodies. There are a great many more such organizations today than 
existed at the time these laws were passed. Also, fraternal and religious 
organizations, probably having more money than ever before, are per- 
mitted to claim and bury their members’ bodies. Even the provisions 
allowing friends to claim are sometimes abused, since very few of the 
laws provide for determining whether it is actually a personal friend 
who claims the body. For example, the medical schools at the Uni- 
versity of Michigan and The Ohio State University report that they no 
longer receive bodies from the state penitentiaries because the inmates 
have provided the means to claim all bodies through the establishment of 
burial funds.*° 

There are also sections in some of the anatomy laws which are 
outmoded, creating a hindrance to the use of the bodies received for 
anatomical study. Some of the state laws require that the dissected bodies 
be interred or buried. Since the passage of the anatomy acts, cremation 
has become more widely accepted as a form of decent disposal, and it is, 
of course, much more conyenient and inexpensive for the medical 
schools to cremate than to bury. It is the practice of at least one school 
in Ohio to do so even though the Ohio statute specifies “the remains 
thereof shall be interred in some suitable place.”** When the New York 
statute contained a similar clause in the penal section, a civil action for 
$25,000 against New York University for wrongful dissection and cre- 
mation was sustained on demurrer on the ground, inter alia, that cre- 
mating was a wrongful act for which a civil action would lie. Shortly 
afterwards the statute was amended to allow cremation.*? A second 
hindrance in the statutes is the requirement that the bodies or parts 
thereof must be kept within the state. These sections were included to 








37 Florida—Where There Isn't Any Trouble, 10 BuLL. For Mep. RESEARCH 
23 (1955). 

38 Supra note 35. See Appendix I for citations of these statutes. 

39 The Weight of the Law—its Effect in Securing Cadavers, 10 BULL. FOR 
Mepb. RESEARCH 17 (1955); Willed Bodies, supra note 24. Although the Ohio 
statute requires notification there is no penalty for failure to do so, and many 
notifications are not made. (Source of information withheld.) 

40 Interview with Dr. Edwards, supra note 24. 

41QOn10 Rev. Cope §1713.36 (1953). 

42 Burke v. New York University, 196 App. Div. 491, 188 N.Y.S. 123 (1921) ; 
N.Y. Pen. §2215. 
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halt “bootlegging” over state lines by resurrectionists. When medical or 
scientific meetings are held which members of the profession attend 
from various states, an individual may be asked to give a demonstration 
for which he is expected to bring his own material from out of state. 
He does bring the material even though he knows that it violates the 
letter of the law. Another problem is that of unlimited time to claim 
the body. If the medical schools attempted to adhere to the strict statute 
which permits claimants to take the body at any time, the schools would 
have to identify, segregate, and label every infinitesimal part of the 
body as it is dissected—a burdensome task. Also, a particular student 
keeps his body throughout the length of the particular anatomy course, 
and his study is interrupted and less efficient when the body is claimed 
and he must start on a new one. Some statutes also allow the claimant 
to take the body from the medical school at no cost whatsoever. These 
bodies are already embalmed so that the claimant is spared that expense 
while the school receives no benefit from having incurred it. 

For the therapeutic use of post mortem human materials the 
anatomy laws are of no benefit. Nearly all of these laws specify that 
the unclaimed bodies are to be used for anatomical study only. Further- 
more, most of them require a waiting period before the bodies may be 
used, One of the practical problems of homotransplantation is that of 
the race against time. It is the fortunate time differential between 
cessation of breathing and circulation and the final death of the various 
parts of the human body that permits any post mortem use of the body 
at all. However, self-destruction of the body cells begins quickly, 
creating an urgency to remove the part to be used as soon as possible 
after death: for the eyes within two hours, for skin within 24 hours if 
the body is refrigerated, for blood vessels within six or eight hours.** If 
therapeutic use is to be made there must be some legal method by which 
to obtain the material from a recently deceased person immediately after 
his death. 


TuHeE Existinc LEGAL PROBLEMS 


As they did in the days of the resurrectionists, the people of the 
medical profession seem to be surging beyond the law in their quest to 
solve the practical problems of supply and use of post mortem ma- 
terials.“* It is largely due to the uncertainties in this area of the law 





43 Letter from Dr. Noer, supra note 26; see articles cited supra note 3. Also, 
the increasing magnitude of the problem is evident when one considers these figures 
from the Report oF THE NEw YorK Eye BANK FOR SIGHT RESTORATION, supra note 
31: Eye Donor Pledges signed—1955-56, 2,200; 1956-57, 28,900. 

44 A decided difference of opinion has been expressed. The conclusion of 
the authors of the article in the University of Detroit Law Journal, Homotrans- 
plantation, supra note 3, is that probably no legal difficulties exist. It has not 
been my intention to refute or to answer that article, but rather, to balance it. 
That article contains statements which indicate that the authors were a bit dubious 
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that the man engaging in the activities analyzed in the ensuing discussion 
is subjecting himself to a risk of severe civil or criminal liability, the 
repercussions of which could be damaging to the medical profession as 
a whole. The obvious violation of laws by cremating when statutes re- 
quire burial and by transporting bodies or their parts over state lines has 
already been mentioned. The following problems involve the varying 
degrees of consent given for utilization of a dead body. 


Consent Not Given 


An autopsy is an examination of the body by dissection to deter- 
mine the cause of death, Without authorization such an examination is 
illegal. Even when an autopsy is authorized, parts, larger than necessary 
for microscopic examination, are sometimes removed during the exami- 
nation and not thereafter returned, without the prior permission of the 
deceased or his relatives, It has been suggested that this is the greatest 
readily available source of material for transplantations.*° Unless there 
is some legal justification for this practice, the right of decent burial 
intact and the right of the next of kin to receive possession of the whole 
body have been violated. 

The possible justification put forward is that this is the customary 
practice and therefore consent or authorization for the autopsy includes 
consent or authorization to remove parts permanently.*® This argument 
is untenavle. In order for custom to form the basis of an implied con- 
sent it must be: (1) so generally known, at least among the parties in- 
volved, that knowledge can be attributed to them, (2) certain and uni- 
form, (3) followed for a.considerable period of time, and (4) not 
contrary to established legal principles or public policy.*7 Outside of 
medical and legal circles the practice of removing parts is little known. 
Transplantation is such a recent development that removal for that pur- 
pose could not be generally known. The average person giving autopsy 
consent cannot be charged with notice of such a little known fact. 
Also, it is highly questionable whether there is a uniform practice of 
removing parts. Some writers have relied on the fact that unusual 
specimens have been retained for exhibition or scientific demonstrations, 
but this hardly constitutes a custom of wholesale removal and retention. 
In In re Disinterment of Body of Jarvis** the court quoted and relied upon 





of their conclusion. The point I make is that their dubiousness is well founded; 
clarifying legislation is warranted because of the prevailing uncertainties and 
risks. 

45 Homotrans plantation, supra note 3. 

46 Ibid. Price, Legal Rights and Duties in Regard to Dead Bodies, Post- 
Mortems, Dissections, 68 So. Arr. L. J. 403 (1951). 

47 See discussion and cases cited in: 55 AM. Jur., Usages & Customs 263 
25 C.J.S., Customs @ Usages 76. Cf. Note, Customs and Trade Usage, $5 Cor. L. 
Rev. 1192 (1955). 
48 244 Iowa 1025, 58 N.W.2d 24 (1953). 











466 OHIO STATE LAW JOURNAL [Vol. 19 


the testimony of two physicians who defined autopsy as the “removal and 
replacement” of parts. (Emphasis supplied.) Even though parts may be 
retained when an extended laboratory analysis is required to determine the 
cause of death, this is removal within the very narrow purpose for which 
the autopsy was permitted, and the court in the Jarvis case went to great 
lengths to assure that no portion greater than necessary would be so re- 
tained. Moreover, removal for transplantation is certainly not a uniform 
practice and has been occurring for an extremely short period of time. 

Such a “custom” seems to be in direct contravention of law and 
public policy.*® It must be remembered that the policy is for burial intact. 
The exceptions to this policy were made by the common law and statutes 
to aid in the determination of legal liability, and they are limited strictly to 
acts necessary in order to ascertain the cause of death.” Transplantation 
is an entirely new concept. It serves to rehabilitate a person not connected 
in any way with the rights and liabilities of those who dealt with the 
deceased person from whom the tissues were taken. There is no legal prin- 
ciple or policy which would accord with the practice of removal of parts 
for therapeutic use, but such removal does infringe rights recognized for 
hundreds of years.®' Especially since courts are more likely to develop 
rules for the preservation of justice than of medicine, it is hardly conceiv- 
able that a court would deny recovery to a distraught widow whose 
husband’s body has been partially dismantled and attached to various 
living persons in flagrant violation of her right to bury her husband whole. 

If there is no authority to remove parts for transplantation, such 
action could also result in criminal guilt under a statute such as Ohio 
Revised Code section 2923.08: 

No person, not lawfully authorized so to do, shall mutilate 

or destroy any portion of a dead human body. Whoever 

violates this section shall be fined not more than ten thousand 

dollars or imprisoned not less than one or more than ten years. 


Consent of Deceased 


One of the most effective ways for medical science to obtain bodies 
for anatomical study and therapeutics is by the permission of the deceased 
himself.®? At least fifteen states have specific statutes or other statutory 





49 Cf., United States Fidelity & Guaranty Co. v. Hood, 124 Miss. 548, 87 So. 
115 (1921), where the court went so far as to hold void because contra to public 
policy an insurance contract permitting exhumation and autopsy to ascertain the 
cause of death. 

50 Finley v. Atlantic Transport Co., supra note 5; In re Jarvis, supra note 
48; In re Disinterment of Tow, 243 Iowa 695, 53 N.W.2d 283 (1952); Winkler v. 
Hawkes & Ackley, 126 lowa 474, 102 N.W. 418 (1905). 

51 Koerber v. Patek, supra note 15 Hassard v. Lehane, supra note 15. 
Even the unusual decision in Farley v. Carson, supra note 19, which denied re- 
covery for an unauthorized autopsy carefully noted that nothing was removed 
from the body. 

52 See articles cited supra note 3. 
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language which apparently permit such donation by the deceased.** These 
statutes will be discussed in the last section of this article. Without such a 
statute efforts to make such donations can be thwarted. 

It is not practicable for the deceased to attempt to bequeath his body 
in his will because ordinarily it has been buried before the will is read or 
probated. If this means is chosen nevertheless, it will be ineffectual in those 
jurisdictions which hold that a body is not property and therefore cannot 
be the subject of a bequest. If the will contains no other bequests, it may 
be denied probate.®* It is believed that finding the authority for the right 
to dispose of a body by will in the many cases containing statements that 
the wishes of certain relatives will be followed “in the absence of testa- 
mentary disposition” is unfounded, First, the phrase is usually dicta since 
these cases involve no testamentary disposition or, at most, only directions 
as to place of burial.®® Second, most of the cases cited for support are from 
New York which has contained in its statutes since 1881 the following 
language: “A person has the right to direct the manner in which his body 
shall be disposed of after death.”°® Third, these courts recognize that the 
deceased’s attempted testamentary disposition is not controlling.* 

Donation of his body by the deceased made before his death is at the 
present time a widespread practice, both for supplying the anatomists and 
the various tissue banks. Many of the forms for this purpose have no pro- 
vision for obtaining the consent of the next of kin.®® Although the chances 








53 See Appendix II for citations of these statutes. 

54 Fidelity Union Trust v. Heller, supra note 11; Herold v. Herold, supra 
note 12; Enos vy. Snyder, 131 Cal..68, 63 Pac. 170 (1900); Haghurst v. Haghurst, 
4 Ohio L. Abs. 375 (1926) ; THompson, WILLS §561 (3d ed. 1947). 

55 Pierce v. Swan Point Cemetery, supra note 5; Pettigrew v. Pettigrew, 
supra note 6; Fox v. Gordon, supra note 7; O’Donnell v. Slack, 123 Cal. 288, 55 
Pac. 906 (1899). The court in Enos v. Snyder, supra note 54, made clear that in 
the O’Donnell case “the point was not involved”; Painter v. United States Fidelity 
& Guaranty Co., 123 Md. 301, 91 Atl. 158 (1914) ; Hardin v. Ehring, 22 Ohio App. 
437, 155 N.E. 153 (1926). 

58 Homotransplantation, supra note 3, nn. 63, 64, & 66; N.Y. Pus. HEALTH 
§4201; N.Y. PEN. §2210. 

57 Apparently the only case involving a will which contained nothing other 
than a bequest of the body for scientific purposes is Matter of Johnson, supra note 
4, where the will was admitted to probate as a testamentary instrument. However, 
a year later in New York another surrogate’s court stated that there are only 
personal rights in one’s body and these are not subject to testamentary disposition, 
therefore, such a disposition is not testamentary in character and can be dis- 
regarded or altered if evidence of a later desire is shown, Matter of Scheck, 
172 Misc. 236, 123 N.Y.2d 784 (1939). See also, Fidelity Union Trust v. Heller, 
supra note 11. 

58 One form received by the author reads as follows: 


I herewith state that it is my desire to donate my body immediately after 


my death to the School of Medicine, ------------------ University, for teaching 
purposes, scientific research, or for such purposes as the authorized representatives 
of said University shall in their sole discretion deem advisable. Whenever possi- 
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are that close relatives will know of the deceased’s wishes and cooperate 
to carry them out, many reported cases concern relatives attempting to 
exert their own preferences, either in complete disregard of what the de- 
ceased wanted or because there is doubt as to what his wishes were at the 
time of death. Assuming that it is clear that at the time of death the de- 
ceased wanted his body donated to science, the great weight given to his 
desires is not controlling because the right to a decent burial depends also 
upon the desires of the relatives and the community. Therefore, the de- 
ceased alone could not waive the right. The equity court looks to these 
interests and constitutes itself an umpire to settle the question. If the dona- 
tion were of a part of the body for transplantation, the race against time 
in removing the part precludes the use of it if any objection is made by 
any relative.” There simply is not time to wrangle over the problem or 
to have a court umpire the conflicting interests. Even when the donation 
is for anatomical study only, the medical profession would not become 
embroiled in a legal difficulty with the claiming relatives if it could be 
avoided. The unfortunate risk that is entailed when only the deceased’s 
permission is received, whether it be for autopsy, study, or transplantation, 
is that after the scientific use has been made the relatives may institute a 
damage suit which the medical people could not avoid and very likely 
would lose, In a jurisdiction where it is held that the deceased has no pro- 
perty in his body but that the next of kin charged with the duty of burial 
does have, it takes little imagination to envisage the dire results to anyone 
who has tampered with the body. 


Consent of Relatives 

Another method of obtaining the bodies is to receive the consent of 
the relatives, either before or after the death, but not that of the deceased. 
This is essentially the same problem as that discussed above: two interests 
in determining what constitutes decent burial are ignored; this time it is 
the deceased and the community. Recent cases have loosely referred to the 
right of the kin to “dispose of the body”; the authors of the Homotrans- 
plantation article perceptably change from writing of “burial” to writing 
of “disposition.” There is no case authority in point and no apparent legal 





ble I desire that my eyes shall be donated to the eye bank for sight restoration. 
A copy of this statement is on file with the Professor of Anatomy -------- 


sigh nats algal snob University. Immediately after my decease he should be 


WI cscticdiicrtnsectnntnds , in order that he may take the necessary action 

to implement this request. 
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59 “The time lag between death and obtaining consent for removal of tissue 
does seriously hamper us, if the nearest relative cannot be reached, or if the 
patient's family has difficulty in deciding whether or not to give consent for 
obtaining material, the time elapsed might be of sufficient length to make the 
material which could be obtained, worthless.’”’ Communication from Dr. Noer, 


supra note 26. 
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principle with which to buttress the conclusion that disposition by donating 
to science is the equivalent of according the common law right of decent 
burial, The closest thing to it would be those cases which have erroneously 
overlooked the fact that the rights in the kin are only co-extensive with 
what is necessary in order to accomplish the duty of decent burial, and 
have concluded that the kin have a near absolute right to dispose of the 
body as they wish. However, these cases have dealt primarily with the place 
of burial or the right to get possession of the body. Since the courts gene- 
rally feel that every human wants to be laid to rest in the earth without 
mutilation of his body,” it is likely that scientific use of the body without 
the permission of the deceased would be held to violate his right of decent 
burial. 


Consent of Deceased and Relatives 

The obvious conclusion to be reached from this discussion is that the 
best manner of obtaining post mortem materials for scientific purposes is 
to have the permission of both deceased and relatives before death. For 
therapeutic uses it would be essential to have the relatives’ permission before 
death so that no time would be wasted in contacting them. For anatomical 
study it is probably of no consequence when the permission is obtained; 
however, it may be easier emotionally for the relatives to give it in advance 
of death. Since the cases are fairly uniform in giving weight to the wishes 
of both the deceased and his relatives, there are only two sources of legal 
difficulty in this method. The first involves determining which relatives’ 
consent must be obtained, This will be discussed later. The other source 
is the community attitude, Assuming for the moment that someone does 
have standing to sue, the court’s determination of whether a cause of action 
exists, where both the deceased and close kin have consented to scientific use 
of the body, will be entirely dependent upon whether the policy or mores 
of the society regards such use as within the concept of decent burial. 

Early in this article mention was made of the community’s changing 
concepts which have approved cremation rather than burial intact and 
autopsies when necessary to aid justice. The anatomy acts themselves con- 
stituted a legislative declaration of a public policy which under limited 
circumstances approved of dissection. These acts gave an aura of respecta- 
bility to dissection which over the years has decreased the public anathema 
to the practice. It was also indicated that community attitude appears to be 
influential only when the public health is adversely affected or the acts 
done are extremely repugnant to the community sentiments. Since no 
public health objection would be involved, the question before a court 
would be whether the particular scientific use contemplated was repugnant 
to the community. There may well be a difference in result depending 
upon whether the use is for transplantation or for anatomical study. 





60 Thompson v. Deeds supra note 11; American Citizen Labor & Protective 
Inst. v. Wesley, 9 S.W.2d 498 (Tex. 1928). 
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The publicity concerning transplantations has been frequent and 
favorable, More and more donations of parts to banks are being made 
without contest. There is a definite and direct benefit to mankind which 
the public readily sees and grasps when a corneal transplant gives miracu- 
lous sight to the blind. There are few, if any, specific laws which indicate 
a negative policy toward transplantation itself. In Italy, even though he 
openly violated the law, the priest who gave his eyes to restore sight to a 
child not only received wide acclaim but also brought about a change in 
the Italian law.®’ The public’s enthusiam for the concept of giving life 
from death by transplantation is such that one doubts that a court, faced 
with permission of deceased and relatives, would declare that transplan- 
tation is repugnant to the community sentiments. Although it is hoped and 
expected that the enthusiasm for transplantation is the backdoor to complete 
approval of dissection for anatomical study, it is not so clear that that door 
is now opened wide. Members of the medical profession are hesitant on 
the subject and doubt the public’s support.°* The benefit to the public 
flows through such a remote and devious channel from the young student 
before his dissecting table to the experienced surgeon at the operating table 
that the public does not so readily grasp the importance to them of ana- 
tomical study. Compared to transplantations there is little favorable publi- 
city. Perhaps most important is the fact that there exists a long and nega- 
tive legal history concerning the problem. The criminal cases for illegal 
dissection and grave-robbing set the policy of the common law which the 
anatomy acts only narrowly changed. The acts included or were ac- 
companied by language forbidding the “possession of a corpse for the pur- 
pose of medical, surgical, and anatomical study except in conformity to 
the provisions of the law.” (Emphasis added.) Since these statutes are in 
derogation of the common law, they will be construed strictly to permit 
only what their language precisely permits. Furthermore, the social legis- 
lation of the past twenty-five years providing burial funds for so many 
groups indicates, if anything, a policy for immediate burial whenever 
possible. To predict a court’s decision as to the community policy or senti- 
ment toward dissection for anatomical study would be hazardous. The 
hopes that such a decision would be favorable cannot remove the lingering 
risk arising from the uncertainty. 

Some would say that the preceding discussion is moot and that the 
risk can be disregarded, for if the consent of the relatives alone or relatives 
and deceased is received, there is no one around to bring a suit.®* This raises 
the double-barreled question: from which relatives must consent be 
obtained, and who has standing to sue? The type of suit brought is most 
likely to be a civil one for compensatory damages for mental anguish 





61 Law was Blind, 67 Time 92 (March 19, 1956). 

62 The Cadaver Business, supra note 24; Willed Bodies, supra note 24; 
Your Body and Mine, supra note 57. 

63 Homotrans plantation, supra note 3. 
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caused by mutilation of the body, and could be brought against the in- 
dividual who dissected the body, the hospital or school which permitted the 
dissection, or the relative who gave the permission. Also, all these parties 
could be joined as joint tortfeasors. A disgruntled relative, or perhaps 
even a stranger, could have criminal proceedings instituted under one of 
the criminal statutes relating to unlawful dissection or mutilation. 

The relative who is most likely to bring a civil action is the one 
charged with the duty of burial, There is no question of his standing to sue 
for violation of his right to possession of the body for purposes of burial. 
This danger can be guarded against by obtaining his previous permission 
whether it be for dissection for study, autopsy, autopsy with removal of 
parts, or dissection solely for removal. If the permission is obtained before 
death, not only the consent of the spouse but also that of all adult children, 
including those from other marriages should be received. If the spouse 
should expire before the one who is to be dissected, upon the latter’s death 
it will be the children who have the duty to bury and the cause of action. 
If there is neither spouse nor children, the permission of both parents and 
all brothers and sisters should be acquired. At the least, this permission 
may estop the person who has given it from proceeding with the suit. 

Since so many of the reported cases deal with controveries among 
relatives as to disposition of a body, it is likely that relatives other than the 
one who has the duty of burial and right to possession will be interested 
in collecting a substantial verdict to heal their mental suffering over the 
mutilation of the deceased. In those jurisdictions in which the courts hold 
that only the kin having the duty of burial have protectable rights, these 
other relatives will be denied. a cause of action.** However, where it is 
recognized that the right of burial depends partially upon the wishes of 
surviving relatives or where the duty of burial is a “sacred trust” running 
to other relatives, it seems that these relatives have clear standing to sue.” 
Complete protection against this hazard is a practical impossibility. The 
language of the courts is quite loose so that one could argue that almost 
anyone who ever knew the deceased is entitled to a cause of action. This 
is rather preposterous. It is felt that a fair degree of protection will be 
achieved by having the consent of spouse, children, parents, brothers, and 
sisters, 


PossIBLE LEGISLATIVE SOLUTIONS 


The advances of medical science will continue to be hampered by 
the absence of a sound legal status for the utilization of post mortem 
human materials unless clarifying legislation is enacted. Such legislation 
could take one or all of the forms discussed in the ensuing sections. 





64 Trammel v. City of New York, supra note 20; Gostkowski v. Roman 
Catholic Church, supra note 20. 

65 Boyle v. Chandler, supra note 14. 

66 The court in Larson v. Chase, supra note 11, states, “all are interested 
who were allied to the deceased by the ties of family or friendship.” 
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Revamping the Anatomy Acts 

The provisions of the anatomy acts could use overhauling.*’ Perhaps 
it is time for the legislatures to assure that only personal friends of the 
deceased may claim his body. Perhaps those who claim the body after it 
has been embalmed should be required to pay for the embalming. Cer- 
tainly, either a time limit for claiming or a protection to the agency which 
has dissected should be made so that there is no liability incurred for failure 
to deliver the entire body when a request is made for it months or years 
after death. There should be provision for and enforcement of notification 
to the schools when a body is available. The requirement of interment 
after dissection should be changed to allow for cremation. The prohibition 
against removing bodies from the state should definitely be accompanied 
by an exception which allows “transporting human specimens outside of the 
state for the temporary use at scientific meetings or exhibits.”®* 

Clarifying Conflicting Social Legislation 

The members of the medical profession have criticized the social 
legislation providing funds for burial so heavily that one could draw the 
conclusion that they would like to see this legislation changed. This writer 
has no opinion as to whether or not such changes should be made, but urges 
legislators to clarify apparent conflicts between social legislation and the 
anatomy acts so that local officials will know whether the body must be 
buried or whether it must be delivered to a medical school. 

Instituting a Basis for Donation 

This writer is convinced that legislation forming the basis for dona- 
tion of bodies for anatomical study or therapeutics is the most desirable and 
practical solution to the problems of cadaver supply. The results in those 
states with such legislation have been very favorable.®* Within a two year 
period the University of California at Los Angeles received 300 donations; 
in about the same length of time the Anatomical Board of Florida had 
received 138 bodies and had on file 75 other wills or statements of persons 
wishing to donate their bodies to science.” Even though there is no legal 
basis for it, one of the Ohio medical schools reports that its three year pro- 
gram to encourage donations is successful.”* It is believed that through 
donations, encouraged largely by the success of therapeutic transplantations, 
the various medical schools and banks could acquire a more than ample 
supply of cadaver material, As compared to the anatomy laws, where the 
body of an unclaimed indigent is simple “taken,” a donation system is 
much more acceptable to the public for the reason that the deceased him- 
self has made the choice. It is also the only way by which the consent of 
the relatives could be obtained. By cooperation between the anatomy de- 








87 See discussion of inadequacies, supra page 463. 

68 See Appendix I for citations to similar exceptions. 

69 See Appendix II for citations of these statutes. 

70 Willed Bodies, supra note 24; Florida—Where There Isn’t Any Trouble, 
supra note 37; Your Body and Mine, supra note 57. 

71 Sourse of information withheld. 
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partments and banks the same body could be used to a limited extent by 
both. It would even be feasable for the eyes to be removed immediately 
after death, for embalming to be done under instructions from the anato- 
my department, a normal funeral held, anatomical study made, and the 
remains delivered to relatives for burial in the family cemetery plot.” 
This entails good public relations and efficient administration which is 
difficult to accomplish when the legal status of all actions is doubtful.” 

The number of conflicting interests in need of protection renders it 
difficult to draft good legislation on this subject. The very fact that legis- 
lation is enacted will mean that the public policy or community sentiment 
favors post mortem use of the human body by science. However, there 
must be some assurance that the deceased really wanted this use made of 
his body—just as the law does its best to assure that his disposition of pro- 
perty is really his wish. Second, the emotional entanglements surrounding 
death are such that some consideration should be given to protecting the 
desires of close surviving relatives. Third, the people of the medical pro- 
fession who will be using these bodies should be protected against liability 
for reasonable and innocent mistakes. According protection to all these 
interests when the body is to be used for scientific purposes is complicated 
by the fact that the body must be secured by the medical people quickly 
after death. 

In the fifteen states which have statutory language apparently allow- 
ing donation of one’s body to science the balance of protection among these 
interests is not necessarily the best that could be achieved.”* The statutory 
provisions in six of these states are not clearly designed to implement dona- 
tion of bodies to science. In New York and North Dakota the provision 
is that a person has the right to direct the manner in which his body shall be 
disposed. The New York courts have held that this disposition is subject 
to the desires of relatives in some cases.” The Oregon statute gives certain 
kin the right to control “disposition” of the body “unless other directions 
have been given by” the deceased. Washington, North Dakota, Nevada, 
and Montana limit autopsies or dissection with the permission of relatives 
to ascertainment of the cause of the death, but with permission of the de- 
ceased there is no such limitation. Most of these statutes should be amended 
to make clear that they do facilitate donation of one’s body to science. 





72 Your Body and Mine, supra note 57. 

73 For example, the author of the following excerpt cannot openly develop 
his program for donations. “I have enclosed two letters and a form which I send 
to people who would like to donate their bodies to me. I would appreciate any 
comments from you on the legality of this form for I have not actually had it 
tested. As you very well know, the thing is complicated and I fully expect to find 
myself in trouble as a result of this particular endeavor. However, there are many 
people who inquire concerning methods of doing this, and I think it is something 
that we must follow along . . . medicine would be sent back into the dark ages 
without bodies for dissecting purposes.” (Source of information withheld.) 

74 See Appendix II for citations of all the statutes discussed herein. 
75 Matter of Schenk, supra note 57. 
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The legislation in the other nine states has been enacted since 1947 
and is specifically tailored to allow donations. All of them attempt to 
protect the wishes of the deceased. In six of the states the donor must be 
otherwise capable of making a will or be over twenty-one years of age 
and of sound mind. Limitations as to the nature of the donative instrument 
vary from the requirement that it must be executed as a deed and recorded, 
to the allowance of any written instrument. It seems that a written instru- 
ment witnessed by two people not connected with the donee agency would 
assure that the donation was the deceased’s wish and at the same time not 
require a cumbersome process. 


The Maine statute is the only one which provides that there must be 
no objection from relatives.”® Such protection should not be so great as to 
hamper unduly the use of the body for transplantation or anatomical 
study; therefore it is suggested that only those relatives who are very 
close to the deceased, such as spouse and children, should be protected. It 
would be most convenient for both transplantation and anatomical study 
if legislation would require consent before, rather than after, death, per- 
haps near the time the donative instrument is executed. 


The attempts to protect the medical profession have been particularly 
unsatisfactory. Three states provide that if a donee is not named “any 
available physician or surgeon” shall be considered the donee. Possible con- 
fusion would be avoided by a more specific designation such as the state 
anatomy board, chairman of the department of anatomy at the nearest 
school, or a particular hospital official. The statutory solutions employed 
at present to solve the time problem have the virtue of being certain but 
appear too stringent. Making interference with the donation a criminal 
offense accords no protection whatsoever to the relatives or deceased. 
Under these statutes it would be courting crime to raise the objection that 
the donative instrument was a complete forgery. On the other hand, the 
Arizona exemption from liability is limited to acts performed “in carrying 
out instructions of the donor or testator, . . .” This gives no protection to 
the person who reasonably believes that he is carrying out the instructions 
of the deceased but, in ‘fact, has made an innocent mistake. Although it is 
an overused suggestion, it appears that the great savior of all difficult legal 
problems would be apropos, “reasonableness.” The deceased and relatives 
need to be protected against fraudulent or arbitrary practices, but the 
scientist should also have some protection against an innocent error. A 
statutory exception from liability in cases of reasonable mistakes or in the 
absense of fraudulent acts is appropriate.”* 





76 It is interesting to note that even among the medical profession there is 
a decided interest in protecting the wishes of surviving relatives. Florida—Where 
There Isn’t Any Trouble, supra note 37; Your Body and Mine, supra note 57; 
personal communications, (sources of information withheld.) 

77 For other suggested changes see Woodburne & Gardner, supra note 24. 
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The adoption of legislation following one or more of the forms dis- 
cussed here would certainly prevent a recurrence of the nineteenth century 
newspaper’s statement: “The responsibility for this outrage rests ultimately 
with the Legislature.” 


B. Joan Krauskopf 
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AppenpDIx II—DONATION STATUTES 
Manner of 
tion 
* 8 
eis = 
| E. | Bs 
8 © 
EHH 
eta a i BE | SS |4z | Se 
ALA. Cope tit. 22, §184(1) (1940)_--------- 1949 x x 
Ariz. Rev. STAT. ANN. §36-841 (1956)------ 1954 x x x 
Cat. HEALTH & SAFETY Cope §7100------~- 1947 x x x 
Fra. STAT. ANN. §245.11 (Supp. 1957) ----- 1953 x 
Iowa Cope ANN. §142.12 (Supp. 1957)----- 1955 x x 
La. Rev. Stat. ANN. §17:2351 (1951)------- 1950 x x 
Me. Rev. Stat. ANN. c. 66, §10 (1954)__--| 1951 x 
Mont. Rev. Copes ANN. §69.2308 (1953)-.-_} 1943 x x 
Nev. Rev. STaT. §451.010 (1957)----------- 1911 
N.Y. Pus. HeattTn §4201.................-. 1881 
N.C. Gen. STAT. §90.216.1 (1950)_------_-- 1951 x x x 
OKLA. STAT. ANN. tit. 63, §105 (Supp. 1957)| 1957 x x x 
Ore. Rev. STAT. §97.130 (1957)_-_--------- 1947 
Wasn. Rev. Cope §68.08.109 (1951)_.------ 1909 












































RECENT DEVELOPMENTS 


OHIO’S NEW ONE-CAUSE-OF-ACTION RULE 
FOR NEGLIGENT ACTS 


Rush v. Maple Heights, 167 Ohio St. 221, 147 N.E.2d 599 (1958) 


Plaintiff recovered a judgment in the Municipal Court of Cleveland 
in the amount of one hundred dollars for property damages to her 
motorcycle caused by the negligence of the defendant in failing to keep 
a portion of one of its streets in good repair. The plaintiff then com- 
menced a second action against the same defendant in common pleas 
court for personal injuries arising out of the same incident. The jury 
returned a verdict for the plaintiff in the amount of $12,000 and a 
judgment was rendered in her favor for the full amount. On appeal 
the Ohio Supreme Court reversed 6-1, holding only one cause of action 
arises from a single tort of negligence even if this wrongful act resulted 
in both damage to property and injury to the person.’ In reversing 
the lower court, the Supreme Court directly overruled paragraph four 
of the syllabus of Vasu v. Kohlers,? a unanimous decision rendered by 
the court in 1945. 

When a wrongful or negligent act causes both property damages 
and injuries to a person the question arises as to whether there are two 
causes of action or only one, and the authorities are in conflict. The rule 
followed in the majority of states® is that only one cause of action 





1167 Ohio St. 221, 147 N.E. 2d 599 (1958). 

2145 Ohio St. 321, 61 N.E. 2d 707 (1945). See Note, 24 Cui-Kenrt. L. Rev. 
183 (1946). 

3 Birmingham Southern Ry. v. Lintner, 141 Ala. 420, 38 So. 363 (1904) ; 
Jenkins v. Skelton, 21 Ariz. 663, 192 Pac. 249 (1920); Gregory v. Schnurstein, 
212 Ga. 497, 93 S.E.2d 680 (1956); Georgia Ry. & Power Co. v. Endsley, 167 
Ga. 439, 145 S.E. 851 (1928); Fiscus v. Kansas City Public Service Co., 153 
Kan. 493, 112 P.2d 83 (1941); Cassidy v. Berkovitz, 169 Ky. 785, 185 S.W. 129 
(1916); Pillsburg v. Kesslen Shoe Co., 136 Me. 235, 7 A.2d 898 (1939); Doran 
v. Cohen, 147 Mass. 342, 17 N.E. 647 (1888); Dearden v. Hey, 304 Mass. 659, 
24 N.E.2d 644, 127 A.L.R. 1077 (1939); Tuttle v. Everhot Heater Co., 264 
Mich. 60, 249 N.W. 467 (1933); King v. Chicago, Milwaukee & St. Paul Ry., 
80 Minn. 83, 82 N.W. 1113 (1900); Kimball v. Louisville & Nashville Rd. Co., 
94 Miss. 396, 48 So. 230 (1909); Chamberlain vy. Mo-Ark Coach Lines, Inc., 
354 Mo. 461, 189 S.W.2d 538, 161 A.L.R. 204 (1945); Underwood v. Dooley, 
197 N.C. 100, 147 S.E. 686, 64 A.L.R. 656 (1929); Anderson v. Jacobson, 42 
N.D. 87, 172 N.W. 64 (1919); Fields v. Philadelphia Rapid Transit Co., 273 
Pa. 282, 117 Atl. 59 (1922); Farmer’s Ins. Exchange v. Arlt, 61 N.W.2d 429 
(N.D. 1953); Holcombe v. Garland & Denwiddie, Inc., 162 S.C. 379, 160 S.E. 
881 (1931); Mobile and Ohio Rd. Co. v. Matthews, 115 Tenn. 172, 91 S.W. 194 
(1906) ; Smith v. Lenzi, 74 Utah 362, 279 Pac. 893 (1929); Moultroup v. Gorham, 
113 Vt. 317, 34 A.2d 96 (1943); Sprague v. Adams, 139 Wash. 510, 247 Pac. 960, 
47 A.L.R. 529 (1926); Larzo v. Swift & Co., 129 W. Va. 436, 40 S.E.2d 811 
(1946). 
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accrues, and hence, since a cause of action may not be split,* recovery 
of a judgment for either item of damage may be pleaded as a bar 
to a second cause of action for recovery upon the other item of damage.® 
These courts base their decisions upon the principle that a cause of 
action is derived from the negligent act which produced the effect, 
rather than from the number of rights invaded, relegating the invasion 
of rights to merely items of damage. This rule is based on a policy of 
simplicity and expediency,® rather than upon any legalistic definition of 
a “cause of action.” 

The “two-causes-of-action” rule, (which was the old Ohio rule 
under Vasu v. Kohlers*) is still the law in a minority of states.* Under this 
rule a cause of action is derived from the invasion of each legal right. 
Therefore, when a wrongful act results in the invasion of both property 
rights and personal rights of a party, two causes of action accrue, and 
judgment or one cannot be asserted as a bar to any subsequent action 
upon the other.® 

In adopting the majority rule, the court in the principal case cited 
a quotation from Mobile and Ohio Rd. Co. v. Matthews,’ as adequately 
expressing the legal reasoning for its decision. That case held: 

This (one-cause-of-action rule) is necessary to prevent multi- 

plicity of suits, burdensome expense, and delays to plaintiff, 

and vexatious litigation against the defendants. 





4 Judgment on the merits for the plaintiff or the defendant in a suit for one 
of several items of damage arising out of only one cause of action, extinguishes 
the entire cause of action and thus precludes a second suit for any of the other 
items of damage. This is sometimes expressed as splitting a cause of action. 
Vasu v. Kohlers, supra note 2; Cincinnati v. Emerson, 57 Ohio St. 132, 48 N.E. 
667 (1897); Cockley v. Brucker, 54 Ohio St. 214, 44 N.E. 590 (1896); CLark, 
Cope PLEADING §73 (2d ed. 1947). 

5 For a more thorough discussion of this conflict among the various juris- 
dictions see 1 AM. Jur., Actions $114 (1936). 

6 King v. Chicago, Milwaukee & St. Paul Ry., supra note 3, a leading 
case on the one-cause-of-action rule, held that “the views we have adopted seem 
to us more in harmony with the tendency towards simplicity and directness in 
the determination of controversial rights.” 

7 Supra note 2. 

8 Boyd v. Atlantic Coast Line Ry., 218 Fed. 653 (1914); Schermerhorn 
v. Los Angeles Pacific Ry., 18 Cal. App. 454, 123 Pac. 351 (1912); Clancy 
v. McBride, 338 Ill. 35, 169 N.E. 729 (1924); Ochs v. Public Service Ry., 
81 N.J. 661, 80 Atl. 495 (1911); Reilly v. Sicilian Asphalt Pacing Co., 170 
N.Y. 40, 62 N.E. 772 (1902); Watson v. Texas & Pacific Ry., 8 Tex. Cir. App. 
144, 27 S.W. 924 (1894); Carter v. Hinkle, 189 Va. 1, 52 S.E.2d 135 (1949). 

® Reilly v. Sicilian Asphalt Paving Co., supra note 8, held that “if, while 
injury to the horse and vehicle of a person give rise to but a single cause of 
action, injury to the vehicle and its owner gives rise to two causes of action, 
it must be because there is an essential difference between an injury to the person 
and an injury to the property that makes it impracticable or at least very 
inconvenient in the administration of justice to blend the two.” 


10 Supra note 3. 
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As a consequence of the decision in the principal case it becomes 
apparent that where there is no subrogation involved a plaintiff must 
now ask for compensation for both property damage and personal injury 
in the same action or be subject to merger or bar.’’ But the effect of 
this new ruling on subrogated or assigned claims still remains unans- 
wered. To exemplify this problem let us assume that A takes out a 
“$50 Deductible Collision Policy” with the B Insurance Company. Under 
the terms of the policy the company agrees to pay A the full amount 
of property damages he may sustain on his motor vehicle less $50, 
provided A assigns or subrogates any claims which A may have for 
damage done to his motor vehicle. Now suppose that A and X are 
involved in an accident in which A suffers $500 damage to his automobile 
and also extensive personal injuries. Under the terms of his policy B 
Company pays A $450 in return for which A subrogates to the B 
Company his claim against X for property damages.’* If the B Company 
then files an action against X to recover the money it had advanced to 
A and judgment was rendered on the merits, would this judgment 
constitute a bar to a future suit by A for recovery on his personal 
injury claim? 

Under the minority approach the above illustration presents no 
problem because the insured has only assigned one of his two causes of 
action to the insurer, Under the majority approach, however, the insured 
has enly one cause of action, and an assignment of part of that cause 
of action and a subsequent suit thereon by the assignee could be said 
to amount to a splitting of a cause of action, and consequently a bar 
to any subsequent suit by the insured. Most one-cause-of-action jurisdic- 
tions have recognized an exception to the one-cause-of-action approach 
when a subrogation claim is involved,’ treating these particular cases 
in the same manner in which they would be treated under the minority, 
or two-cause-of-action rule. Those jurisdictions within the majority 
bloc refusing to recognize this exception require the insured and the 





11 When judgment for the plaintiff is had on one item of damage of a 
cause of action, the whole cause of action is said to merge in the judgment 
and any subsequent suit must be brought on the judgment and not on the original 
cause of action. When a judgment is rendered on the merits in favor of the 
defendant, the plaintiff cannot thereafter maintain an action on the original 
cause. The judgment is said to act as a bar to any subsequent action. See 
RESTATEMENT, JUDGMENTS §§48, 49 (1942). 

12 Despite the fact that the insurer gave $450 to A, he is still assigned the 
whole claim. Ohio Farmers Ins. Co. v. McNeil, 103 Ohio App. 279, 143 N.E.2d 
727 (1926). Then, if the company recovers $500 from X, it will give A back 
the $50 he had to expend under the policy. 

13 Travelers Indemnity Co. v. Moore, 304 Ky. 456, 201 S.W.2d 7 (1947) ; 
Underwriters at Lloyds Ins. Co. v. Vicksburg Traction Co., 106 Miss. 244, 63 
So. 455 (1913); General Exchange Ins. Corp. v. Young, 357 Mo. 1099, 212 S.W. 
2d 396 (1948); Underwood v. Dooley, supra note 3; Farmer’s Ins. Exchange 
v. Arlt, supra note 3. 
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insurer to join as party plaintiffs in a single action in order to preserve 
their respective rights against the defendant.** 

The court in the principal case, discussing the subrogation problem 
in dictum, recognized and approved the exception to the one-cause-of- 
action rule where subrogation claims are involved.’® It should also be 
noted that paragraph six of the syllabus of the Vasu case (a paragraph 
which was not overruled by the principal case) states that where a 
subrogation claim is involved an insurance company may bring a separate 
action for indemnification.* The facts involved in the Vasu case were 
identical to those in the hypothetical question raised above. It is reason- 
able to infer that the court in the instant case, in failing to overrule 
any of the other syllabi in the Vasu case, is approving the disposition 
between the parties effected by the Vasu decision disagreeing only with 
the reasoning which led to that disposition. Although it seems likely 
that the court will adopt the subrogation exception when the proper 
issues are brought before it, until the question is definitely settled a 
danger exists that an action by an insurance company on a subrogated 
property damage claim might bar any subsequent suit by the insured 
for personal injuries arising out of the same accident. 


Even if the court does recognize the exception to the one-cause-of- 
action rule where a subrogation claim is involved there is still a possibility 
under Revised Code section 2307.20" that a defendant can force the 
insured to join as a party in any suit brought by the insurer for indemni- 


fication. In the Ohio case of Philadelphia National Insurance v. Scovan- 


ner,'® the court held that the defendant could join the insured as a 


necessary party under the joinder statute, in an action between the 
defendant and the insurer, on the basis that under a “$50 Deductible 
Policy” the insured would recover that portion of the loss he had stood 
under the insurance contract in the event that the insurer won the case. 
Under a similar interpretation of Revised Code section 2307.20 a person 
who had collected under a deductible policy (and most collision policies 
are of this deductible nature) could, in the event that his insurance 
company filed suit before he did, be forced to join in that suit as a party 


, 

14 Glove & Rutgers Fire Ins. Co. v. Cleveland, 167 Tenn. 83, 34 S.W.2d 
1059 (1931) ; Moultroup v. Gorham, supra note 3; Sprague v. Adams, supra note 3. 
15 Rush v. Maple Heights, supra note 1, at 233; 147 N.E.2d at 606. 

16 Paragraph 6 of the syllabus in Vasu v. Kohlers, supra note 2, holds 
that “where an injury to person and to property though a single wrongful act 
causes a prior contract of indemnity and subrogation as to the injury to the 
property, to come into operation for the benefit of the person injured, the indem- 
nitor may prosecute a separate action against the party causing such injury for 
reimbursement of the indemnity monies paid under such contract.” 

17 The statute states that “parties who are united in interest must be joined 
as plaintiffs or defendants.” 

1886 Ohio App. 435, 92 N.E.2d 832 (1949); See also Duncan v. Willis, 
51 Ohio St. 433, 38 N.E. 13 (1894); Verdier v. Marshalville Equity Co., 70 Ohio 
App. 434, 46 N.E.2d 636 (1940). 
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with the insurance company. If the insured was made a party to such 
a suit the issue of negligence would be res judicata in any future action 
with the defendant, the issue having already been decided in the prior 
case in which they were both parties.‘® Another important question is, 
could there in fact be another suit? That is, could the insured in an 
effort to escape the prejudices arising from being joined with an insurance 
company refrain from trying his personal injury claim in the property 
damage suit, or would his failure to plead all the elements of damage 
result in a splitting of his cause of action and thus bar any future suit 
he may attempt to bring? ‘This question has not yet presented itself 
in any majority jurisdiction. 

A possible answer to the above question might be found in the 
decision of a Kentucky court, wherein the exception to the one-cause- 
of-action rule operating under a statute similar to Revised Code section 
2307.20” was held to prohibit an insured, who had already recovered 
a judgment for personal injuries in a separate action against the de- 
fendant, from being joined in the insurer’s suit against the defendant, 
because such insured could not have instigated the action.?* It seems 
clear that the Kentucky court views the exception as creating not two 
distinct causes of action, but rather one cause of action in the insured 
and one in the insurer, and that each must present his full claim in the 
first suit in which he is a party. Assuming the Ohio Supreme Court is 
as anxious in the future as it has been in the past to put an end to “vexa- 
tious litigation,” it seems logical to conclude that they would require the 
joined insured to present his full claim at his first opportunity. 

It may be possible to avoid the problem of joinder in the subrogated 
property damage claim if the insured in the subrogation agreement waives 
all contractual rights he may have had under the insurance contract to 
any portion of the judgment recovered by the insurance company against 
the defendant. In such case it would seem that there would be no basis 
for joinder of the insured under Revised Code section 2307.20. 

Another question is presented by the actual disposition in the prin- 
cipal case. The instant court admitted that although the rule in the 
Vasu case had been distinguished in one case,”* and explained in another,”* 
it had remained unchanged until the overruling.** The two-cause-of- 
action rule embedded in the Vasu case had become a well known technical 
rule of pleading, and one which had been relied upon by the practicing 
bar for some time. The plaintiff in the principal case had no way of 
knowing that in choosing to bring separate actions she would lose her 





19Mansker v. Dealers Transport Co., 160 Ohio St. 255, 116 N.E.2d 3 
(1953). See Note, 15 Onto St. L.J. 382 (1954). 

20 Ky. Ruves Civ. Proc., §19.01 (1953). 

21 Traveler’s Indemnity Co. v. Moore, supra note 13. 

22 Markota v. East Ohio Gas Co., 154 Ohio St. 546, 97 N.E.2d 13 (1951) 
23 Mansker v. Dealers Transport Co., supra note 19. 
24 Rush v. Maple Heights, supra note 1, at 229, 147 N.E.2d at 602. 














482 OHIO STATE LAW JOURNAL [Vol. 19 


right to recover for personal injuries. The plaintiff had relied upon the 
decision in the Vasu case, and this reliance was certainly reasonable. In 
view of this reliance, the effect of the retroactive overruling in the 
principal case seems harsh. If the court in the principal case was so 
determined to abrogate the two-cause-of-action rule, it should have pro- 
vided for the overruling to act prospectively only,”* rather than subject 
the plaintiff in an ex post facto manner to the newly adopted rule. 
Whether or not one agrees with the method or the reasoning of the 
court in the principal case, the fact remains that this case is now the rule 
in Ohio. The court, by overruling the Vasu case and adopting the ma- 
jority view that a single tort gives rise to only one cause of action in the 
injured party regardless of the number of rights invaded, forces the 
practitioner to reevaluate his position in any future litigation involving 
both property damage and personal injuries. 
Alan E. Berman 


25“A majority, probably, of the state courts accept the traditiona! assump- 
tion of the common law that the business of a court is to determine just grounds 
of decision in the case before it and, by the same token, that any ground of 
decision of which the court approves ought to be applied in the case before it. 
In the last half-century, however, a contrary practice of engaging, on occasion, 
in what is called prospective overruling has made great headway, and assumed 
substantial importance.” Hart & Sacks, Basic PrRoBLEMS IN THE MAKING AND 
APPLICATION OF LAW 660-61 (tentative ed. 1957). In Mutual Life Ins. Co. 
v. Bryant, 296 Ky. 815, 177 S.W.2d 588 (1943), the court overruled a previous 
decision “provided however, this opinion is not:to be given retroactive effect so 
as to affect appellee’s policy and other contracts made and entered into subsequent 
to the effective date of the opinion in the O’Brien case.” 

The constitutionality of prospective overruling was upheld in Great Northern 
Ry. v. Sunburst Oil & Refining Co., 287 U.S. 358 (1932). 























ENFORCEABILITY OF DIVORCE DECREE PROVIDING 
FOR RELIGIOUS EDUCATION OF CHILD 


Hackett v. Hackett 


77 Ohio L. Abs. 98, 146 N.E.2d 477 (1957) 
A ff'd, No, 5073, Sixth Dist. Ct. App., May 19, 1958* 


A child’s non-Catholic mother and her Catholic father executed a 
separation agreement awarding custoday to the mother and providing 
for the child’s attendance at a Catholic school previously approved by 
the mother.’ Thereafter the mother obtained an uncontested divorce 
and the separation agreement was incorporated into the decree, although 
not approved by the Court.* The mother entered the child in the 
Catholic school where she completed the first grade, but the following 
term sent her to public school. The divorced father filed a motion to 
show cause why the mother should not be punished for contempt of 
court, alleging violation of the decree. The common pleas court for 
Lucas county denied the motion, finding the mother not guilty of con- 
tempt. The court of appeals affirmed, holding that the mother could 
not be compelled to send her child to the Catholic school by any means 
since the provision of the separation agreement embodied within the 
decree was void and the court order incorporating it unenforceable.® 

The judicial attitude controlling this issue is articulated mot in terms 
of the parties’ formalized agreement subsequently incorporated into a 
court decree, but rather in the court’s reluctance to override constitutional 
limitations within the Ohio Bill of Rights and judicial adherance to a 
policy that agreements concerning religious training of children are 
family matters mot justiciable, between the martial parties—before or 
after divorce. Since an unwilling parent may not be compelled to act in 
matters of religious conscience the formal jural acts of the parties are 
disregarded. The result is that a parent loses the right to direct the mode 
of religious indoctrination for his child when he loses custody through 
the processes of separation and divorce. 

The mutual rights to determine the religion of children exist solely 





*Motion to certify filed in the Ohio Supreme Court. 

1 Prior to marriage the parties had executed an antenuptial agreement pro- 
viding that “all children born issue of the marriage shall attend the Catholic school 
and be brought up in the Catholic faith.” 

2The agreement was incorporated by reference as follows: “[T]hat said 
written agreement as to the custody, control, education, religious training and 
supervision of said minor child . . . be and the same is hereby adopted . . . as the 
decree of this Court as though fully rewritten herein. .. .” 

3 Hackett v. Hackett, No. 5073, Sixth Dist. Ct. App. (Judges of the Eighth 
District sitting by designation), May 19, 1958, affirming, 77 Ohio L. Abs. 98 
146 N.E.2d 477 (1957). 
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in the parents while married,* and this includes the privilege of pre- 
scribing sectarian education.® If marriage is between Catholic and non- 
Catholic parties, conformity to church procedure is customary for 
sanctioned Catholic marriage. In accordance with Catholic policy, the 
non-Catholic party must promise to raise all children in the Catholic 
faith alone. When the marital relation is abandoned or dissolved, the 
children’s religious status may raise an issue between the parties, and in 
keeping with Catholic doctrine one parent may want to perpetuate the 
child’s religious course. Jf by agreement the Catholic parent does not 
receive custody of the child, a stipulation for religious training may be 
provided. Whether the agreement seeks to regulate the raising of the 
child in the Catholic faith, or provides for attendance at a Catholic 
school, analysis rests upon the same criteria since parochial education by 
its very nature imparts religious indoctrination to at least the same degree 
as parental supervision alone.” 

Upon repudiation of the agreement by an unwilling parent the legal 





4 While English courts followed the doctrine of “Religio Sequitur Patrem,” 
see In re Agar Ellis, L.R. 24 Ch. Div. 317, 13 Eng. Rul. Cas. 30 (1883), equality of 
spouses in the United States requires a different approach; see Friedman, Religious 
Education of a Child, 29 Harv. L. Rev. 485 (1916). A child who is subject to 
parental custody has no independent right to control its own religious upbringing, 
Pfeffer, Religion in the Upbringing of Children, 35 B.U.L. Rev. 333 (1955); see 
Prieto v. St. Alphonsus Convent of Mercy, 52 La. Ann. 631, 27 So. 153 (1900). 

5 Pierce v. Society of Sisters, 268 U.S. 510 (1925). 

6 THE Copex Juris CANONICI (1918), a body of law governing the moral 
behavior of all Catholics, prescribes that Catholics who marry “outside the Church” 
are generally forbidden to partake of the Sacraments (Canon 2375), and states that 
“The Church everywhere most severely forbids the contracting of marriage be- 
tween two baptized persons of whom one is a Catholic whereas the other is a 
member of a heretical or schismatical sect; and if there is danger of perversion 
for the Catholic party and the children, the marriage is forbidden also by the 
divine law itself’ (Canon 1060). Dispensation in mixed-faith marriages is set 
forth in part by Canon 1061—“The non-Catholic party shall have given 
a guarantee to remove all dangers of perversion from the Catholic party, and 
both parties shall have given guarantees to baptize and educate all the children 
in the Catholic faith alone. . . .” While not mandatory, resort to formal written 
contracts is the general practice. See WHITE, CANONICAL ANTENUPTIAL PROMISES 
AND THE Civit Law (1934). Allred, The Legal Status of the Ante-Nuptial Promise 
Before Mixed Marriage, 12 Jurist 1 (1952), illustrates several forms currently in 
use. 

7“. . Catholic children are to be educated in schools where not only 
nothing contrary to Catholic faith and morals is taught, but rather in schools 
where religious and moral training occupy the first place . . . (Canon 1372),” 
Woyrwop, THe New Canon Law, UNDER ImMPRIMATUR OF Most REV. FRANCI3 J. 
SPELLMAN, ARCHBISHOP OF NEw YorRK AND OTHERS (1940). In Everson v. Board 
of Education, 330 U.S. 1, 24 (1947), Mr. Justice Jackson, dissenting, observed: 
“Its (the Roman Catholic Church) growth and cohesion, discipline and loyalty, 
spring from its schools. Catholic education is the rock on which the whole 
structure rests...” and stated “I should be surprised if any Catholic would deny 
that the parochial school is a vital, if not the most vital, part of the Roman 
Catholic Church.” 


























1958] RECENT DEVELOPMENTS 485 
issue raised is whether a child’s religious training can be predetermined 
by agreement and subjected to judicial enforcement. The majority of 
courts have insisted that any provision of this type is void.® Separation 
and divorce apparently divest the non-custodial parent of his religious 
influence, and the parent in custody decides religious elements in the 
child’s life according to individual judgment. The rationale of the de- 
cisions rests largely upon the welfare of the child;® it would be in- 
consistent with well-being to coerce a parent to indoctrinate a child to 
any degree in a religion unapproved by that parent.?° While most argu- 
ments in favor of enforcement are prevalent in non-judicial utterances," 
a minima of cases have enforced these promises via canonical interpreta- 
tions and contractual analysis.‘* Sounder reasoning in later decisions 
apparently overrules any effect these cases would seem to have,’® the 
conclusion being that a child’s religious training may be assured only 
through extra-judicial negotiation and by means of efforts to preserve 
the marriage. 





8In re Guardianship of Walsh, 114 Cal. App. 2d 82, 249 P.2d 578 (1953); 
Stanton v. Stanton, 100 S.E.2d 289 (Ga. 1957); Denton v. James, 107 Kan. 729, 
193 Pac. 307 (1920); Brewer v. Cary, 148 Mo. App. 193, 127 S.W. 685 (1910) ; 
Boerger v. Boerger, 26 N.J. Super. 90, 97 A.2d 419 (1953); Im re Butcher’s Estate, 
266 Pa. 479, 109 Atl. 683 (1920); Torrey, JupiciaL Doctrines oF RELIGIOUS 
RIGHTs IN AMERICA (1948); EMERSON AND HABER, POLITICAL AND CIvIL RIGHTS IN 
THE UNITED STATES 954-956 (1952). See Friedman, supra note 4; Pfeffer, supra 
note 4. 

©The welfare rationale is succinctly stated in Stanton v. Stanton, supra 
note 8, at 292: “In those jurisdictions which have dealt with the question it is 
generally held that the welfare of the child is the controlling fact in determining 
the right to its custody, and for this reason contracts between the parents con- 
cerning the religious training of their children will not be enforced, and the 
parent to whom custody is awarded is not bound by the previous contract.” See 
also 2 RESTATEMENT OF CONTRACTS §583(2) (1932); 67 C.J.S., 646-667 (1950). 

10 “The parent to whom custody is awarded must logically and naturally be 
the one who lawfully exercises the greater control and influence over the child.... 
To create a basic religious conflict in the mind of the child, and between it and 
its custodian, would be detrimental to its welfare.” Boerger v. Boerger, supra note 
8, at 104, 97 A.2d at 427. 

11 See, ¢.g., WHITE, CANONICAL ANTENUPTIAL PROMISES AND THE Civil LAw 
(1934), Wire, THe Lecat EFFecr oF ANTENUPTIAL CONTRACTS IN MIXED 
MarriaGEs (1932), Murray, Equity and the Antenuptial Contract, 6 Catuo.ic U.L. 
Rev. 169 (1956), Allred, supra note 6. 

12 Shearer v. Shearer, 73 N.Y.S.2d 337 (1947), and Ramon v. Ramon, 34 
N.Y.S.2d 100 (1942), stressed the enforceability position. 6 WILLISTON, CONTRACTS 
§1744a, n. 3 states: “. . . Agreements between parents relating to the religious 
training of their children are generally upheld. . . .” However the cases cited in 
support of the statement refused to enforce the agreements; see criticism in 
Pfeffer, supra note 4. 

13 The New York Court of Appeals in Martin v. Martin, 308 N.Y. 136, 
123 N.E.2d 812 (1954), disregarded an antenuptial agreement subsequently in- 
corporated into a divorce decree providing for the child to be raised in the 
Catholic faith because it would be detrimental to the child’s welfare. See Stanton 
v. Stanton, supra note 8, which took the same approach. 
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Contempt as a method of enforcement has not often been raised, 
for it necessitates incorporation of the agreement into the divorce decree, 
which is not always the case. Recently the Supreme Court of Iowa was 
confronted with facts parallel to the instant litigation; there the 
position regarding the enforceability of a separation agreement incorpo- 
Roman Catholic Religion.”"* The court held that specificity of the 
decree was a condition precedent to enforcement and since the quantum 
of religious upbringing was ambiguous, the parent could not possibly 
know what was required and contempt could not lie. The general 
position regarding the enforceability of a separation agreement incorpo- 
rated into a divorce decree has been recently asserted by the Ohio Su- 
preme Court in Robrock v. Robrock;’® the agreement is superseded by 
the decree and enforceable as such. While it was argued that this 
holding controls the religious agreement issue, the appellate court in the 
present case refused to apply the Robrock reasoning because the religious 
promise as such was never legally enforceable. The appellate court em- 
phasized that the present decision concerns matters wholly of a religious 
nature whereas the Robrock case concerned only secular interests.'? 

Because the courts have seized upon other grounds of decision, the 
basis for judicial disposition of the issue on the constitutional level has 
not been effectively articulated. The common pleas court in the instant 
case decided that the judiciary was powerless to enforce the provision of 
the divorce decree because the Ohio Constitution forbids compulsion to 
support any form of worship and interference with rights of con- 
science."* The analysis is that when a mother sends her child to a 
Catholic school she supports the Catholic faith, and forcibly compelling 
her to do so would violate the constitutional mandate. Implicit in the 
court’s reasoning is the supposition that parochial school systems in- 
doctrinate the pupil with religious tenets.’® 

It is impossible for us to see how the State, through this or any 

other court, may employ the strong arm of the law to compel 

the mother to act contrary to her conscience in any matter per- 

taining to religion, It should be axiomatic that neither con- 

; 





14. ynch v. Uhlenhopp, 78 N.W.2d 491 (Iowa 1956). 

15 The facts of the principal case are distinguishable since attendance at a 
Specific school was provided; cf. ttardin v. Hardin, 65 Ohio L. Abs. 538, 115 
N.E.2d 167 (1952). 

16 167 Ohio St. 479 (1953). 

17 [bid. In the Robrock case the court enforced a contractual o! ligation in a 
separation agreement, subsequently incorporated into a decree, which provided 
for the continuation of insurance and the cost of education for the children beyond 
their twenty-first birthday. 

18 On10 CONSTITUTION, art. I, §7 “. . . No person shall be compelled to 
attend, erect, or support any place of worship, or maintain any form of worship, 
against his consent . . . nor shall any interference with the rights of conscience be 
permitted. .. .” 

19 See supra, note 7. 
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tract nor court order can deprive her of the right to change 

her mind where religion is involved.”° 

While the court of appeals reasserts the constitutional predicate 
stressed in the lower court, welfare and policy considerations are viewed 
as augmenting this basis, foreclosing any judicial enforcement of this 
type of agreement. This conclusion is premised upon the fact that the 
agreement was unenforceable at the time it was made and divorce did 
not therefore change its stature. The position stated is thus in accord 
with the majority of jurisdictions, appraising and adopting the rationale 
of those cases which refused enforcement, in terms of the principal 
case,?! 


This precise issue has heretofore not been raised in reported opinions 
within this state, except by way of oditer.2* However, it seems incon- 
ceivable that judicial enforcement would not ultimately raise the issue of 
unconstitutional compulsion and violate the welfare-policy nexus. For 
this reason the decisional rationale can easily be extended beyond the 
facts of the instant case. The indicia stressed would deny enforcement 
to any agreement designed to control religious destiny im general, against 
the wishes of the parent in custody.” 

Beyond the restrictions of the Ohio Constitution, the Federal Con- 
stitution would seem to provide the most comprehensive barrier to en- 
forcing religious indoctrination agreements. By the prohibition of the 





20 Hackett v. Hackett, Ohio L. Abs. 98, 103, 146 N.E.2d 477, 482 (1957). 

21 The court of appeals approved the reasoning in Jackson v. Jackson, 181 
Kan. 1, 309 P.2d 705 (1957) ; Stanton v. Stanton, supra, note 8; Lynch v. Uhlenhopp, 
supra note 14; Boerger v. Boerger, supra note 10; People ex rel. Sisson v. Sisson, 
271 N.Y. 285, 287, 2 N.E.2d 660 (1936). 

22 In re Luck, 10 Ohio Dec. 1 (Prob. 1899), involved the appointment of 
a guardian after the death of the Catholic mother and non-Catholic father. The 
court held that since the non-Catholic father had raised the child several years 
after his wife’s death, the child’s welfare would best be served in the hands of 
his father’s non-Catholic relatives. The opinion contains the dictum at 4: “As 
between the parties to this marital relation, when the wife was living, the binding 
force and inviolability of this compact (antenuptial agreement to raise children 
Catholic) would be recognized by all courts, and sanctioned by the moral sense 
of all mankind.” In a recent case, Angel v. Angel, 2 Ohio Op.2d 136, 74 Ohio 
L. Abs. 531, 140 N.E.2d 86 (1956), the common pleas court for Madison county 
took an opposite approach from the principal case. There, subsequent to divorce, 
a Catholic father who had his child’s custody moved the court to change his former 
wife’s visitation rights each week so that she could mot take the child to a 
Protestant Church on Sunday. The court denied the motion, quoting the Ohio 
custody statutes, On'0 Rev. Cope §§3109.03 (1953), 3109.04 (1953), 3105.21 (1953), 
holding in effect that the rights of the parents are equal after divorce, and that 
the court under the above statutes could not prevent any particular form of 
worship. The constitutional question was not raised. 

23 Dicta in the present case indicate that not only would an agreement to 
educate a child in a parochial school be unenforceable, but an agreement to raise 
or rear a child in a particular religion (as in the antenuptial agreements) would 
raise the same question of unenforceability. 
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first amendment as incorporated into the fourteenth in this context,”* 
neither state nor federal government “. . . can force nor influence a 
person to go to or remain away from church against his will or force 
him to profess a belief or disbelief in any religion.”** This being so, 
as regards the individual himself, it follows that this guaranty would 
apply with equal strength to teaching children how to worship. Premised 
upon these bases, under the predicate of Shelly v. Kraemer” it would 
seem that judicial enforcement by a state court of a promise to indoctri- 
nate one’s child in a faith repudiated by the parent would be state action 


violating the fourteenth amendment.”’ 
R. Otto Meletzke 


24 McCollum v. Board of Education, 333 U.S. 203 (1948). 

25 Everson v. Board of Education, supra note 7, at 15. In accord is the 
constitutional doctrine that a parent has the right to have its child educated with- 
out any religious teachings. McCollum v. Board of Education, supra note 24. 
Mr. Justice Frankfurter’s concurrence in the McCollum case, at 216 noted: “The 
sharp confinement of the public schools to secular education was a recognition of 
the need of a democratic society to educate its children, insofar as the State 
undertook to do so, in an atmosphere free from pressures in a realm in which 
pressures are most resisted and where conflicts are most easily and most bitterly 
engendered.” 

26 234 U.S. 1, 3 A.L.R.2d 441 (1948). See Barrows v. Jackson, 346 U.S. 249 
(1953); Hurd v. Hodge, 334 U.S. 24 (1948). 

27 It is settled that the judiciary, as a branch of the state, cannot transgress 
the guaranties of the first amendment, for this is state action within the meaning 
of the fourteenth amendment. Bridges v. State, 314 U.S. 252 (1941). The con- 
stitutional thesis on the federal level is discussed in Lynch v. Uhlenhopp, 
supra note 14, and in Pfeffer, supra note 4. 














WAIVER OF COUNSEL IN STATE NON-CAPITAL 
CRIMINAL TRIALS 


Moore v. Michigan, 355 U.S. 155 (1957) 


This case illustrates the thoroughness with which a trial judge must 
approach the problem of insuring to every criminal defendant his 
constitutional right to counsel, and the burden which the court must 
meet in order to insure that the defendant’s waiver of counsel will not, 
years later, be grounds for a new trial. 


Petitioner, a seventeen year old Negro with only a seventh grade 
education, was arrested for the murder of an elderly lady. While in 
custody, and before arraignment, the sheriff had led Moore to believe 
he was in danger of mob violence and had encouraged him to confess if, 
in fact, he was guilty. This was corroborated by the sheriff’s testimony 
before the Michigan court which heard the motion for a new trial. 


At the arraignment the trial judge asked petitioner whether he 
had a lawyer or desired to have one. Petitioner replied that he neither 
had, nor desired to have a lawyer, but that he merely wanted to get 
the matter over with as speedily as possible. Before accepting a plea 
of guilty the judge conferred with the petitioner who talked freely of 
the crime but complained that there was “something wrong with my 
head.” Observing that petitioner had previously been in trouble with 
the law for breaking and entering, and unlawfully taking automobiles, 
the judge found petitioner: guilty of murder in the first degree and 
sentenced him to life imprisonment—the maximum penalty for murder 
in Michigan. 

Eleven years later petitioner commenced this action in the state 
courts as a delayed motion for a new trial upon the ground that his 
conviction was invalid because he had lacked the assistance of counsel 
at the time of his plea and sentence. The state courts denied relief.’ 
The Supreme Court of the United States, splitting five to four, reversed. 
The determining question was whether there had been an effective 
waiver of the right to counsel. The majority stressed the fact that 
counsel could have taken advantage of defenses that were suggested 
by the facts (i.e., insanity, the fact that the evidence against Moore was 
purely circumstantial), and that the waiver appeared not to be freely 
given. The dissent stressed the time lapse (nineteen years by the time 
the case reached the Supreme Court), and that the results of the 
conference with the trial judge indicated that the waiver was freely made. 

It is well established that a defendant in a capital or non-capital 
criminal trial is denied due process of law under the fourteenth amend- 





1 People v. Moore, 344 Mich. 137, 73 N.E.2d 274 (1955). 
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ment” when he is denied counsel and is thereby prevented from making 
a fair defense.* The case of Betts v. Brady,* however, held that a 
person accused of robbery was not, as a matter of right, entitled to 
court appointed counsel although he requested such appointment and 
could not afford to hire counsel. In spite of the fact that the trend 
is now toward finding that special circumstances exist which require 
the appointment of counsel, this determination must be made in the 
light of the facts of each case.° 

It is to be noted that the right to counsel in the state courts is not 
coextensive with the right to counsel in the federal courts. The sixth 
amendment® was held in Betts v. Brady" to be inapplicable to the states. 
This position was reaffirmed by the case of Gallegos v. Nebraska.® Denial 
of counsel is not a violation of the United States Constitution unless 
the absence of counsel results in a denial to the accused of the essentials 
of justice. 

Although the circumstances are such that the accused would be 
guaranteed counsel by the Constitution, this right can be waived.® The 
waiver, however, can only be made by an accused who has an under- 
standing of his rights. In Uveges v. Pennsylvania,’® a seventeen-year-old 
defendant pleaded guilty to burglary and was sentenced to serve twenty 
to eighty years in prison, At the time he entered his plea he was neither 
offered counsel nor informed of his right to counsel. It was held that 
he was entitled to the assistance of counsel and that he had not waived 
this right. The waiver of right to counsel will not be presumed.” 

As indicated above, a plea of guilty does not necessarily indicate 
a waiver of right to counsel,’ but it may be an important factor in the 
court’s consideration. The Supreme Court of Michigan in People v. 





2U.S. Const. amend. XIV, §1. No state may “. . . deprive any person 
of life, liberty, or property, without due process of law. . . .” 

3 Chandler v. Fretag, 348 U.S. 3 (1954); Palmer v. Ashe, 342 U.S. 134 
(1951); Uveges v. Pennsylvania, 335 U.S. 437 (1948); Townsend v. Burke, 334 
U.S. 736 (1948); Bute v. Illinois, 333 U.S. 640 (1948). 

4316 U.S. 455 (194%). The cases cited supra note 3 indicate that this case 
has been sharply distinguished. 

5 See, e.g., Bute v. Illinois, supra note 3, where the court recognized the 
special circumstances rule but held that it was not applicable to the facts of 
the case. 

6 U.S. Const. amend VI. “In all criminal prosecutions, the accused shall 
enjoy the right . . . to have the assistance of counsel for his defense.” 

7 Supra note 4. 

8 342 U.S. 55 (1951). 

® Carter v. Illinois, 329 U.S. 173 (1946). In this case the waiver was 
express. The judge, however, did appoint counsel to assist the accused during 
sentencing. 

10 Supra note 3. 

11 Annot., 149 A.L.R. 1403 (1944). 

12 Jbid. 
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Crandell, ** held that a fifteen-year-old defendant who had been sen- 
tenced to life for murder did not, after pleading guilty without advice 
of counsel, have a right to have counsel appointed. Jn re Burson'* 
held that a plea of guilty raises a presumption of waiver of right to 
counsel, The United States Supreme Court has held’ that an adult 
defendant who pleaded guilty to murder and who was not offered 
counsel nor informed of his right to counsel was not denied a consti- 
tutional right. The Court went on to say that there could be no violation 
of such right unless the deprivation of counsel operated unfairly to 
deprive defendant of his freedom. In Foster v. Illinois, the defendant 
pleaded guilty without being informed of his right to counsel, but the 
trial judge did inform him of the consequences of his plea. It was 
held that there was no denial of a constitutional right. Where the 
error of the court in denying assistance of counsel in making the plea 
could have been brought to the court’s attention by counsel who repre- 
sented the defendant at a later stage in the trial and was not, it has 
been held that the question could not be thereafter raised by habeas 
corpus.’? However, in House v. Mayo,'* the Court held that the refusal 
of the trial judge to permit the accused to confer with his counsel prior 
to entering his plea was a denial of due process. 

In addition to presence or absence of a guilty plea, there are several 
other factors relevant to the determination of whether there has been 
a waiver of the right to counsel. It is, generally, a combination of 
factors that is decisive in the particular case. 

It is more likely that no waiver will be found if the accused was 
under an incapacity, ¢.g., insanity’® or minority.?° It will be noted that 
Moore was a minor and that it was suggested that he may have had a 
mental defect. Circumstances bearing upon the likelihood of the accused 





13 270 Mich. 124, 258 N.W. 224 (1935). 

14152 Ohio St. 375, 89 N.E.2d 651 (1949). 

15 Quicksall v. Michigan, 339 U.S. 660 (1950). In contrast to the principal 
case the accused in Quicksall, supra, was not informed of his rights to counsel. 
In the principal case, however, unlike the Quicksall case, supra, the accused was a 
young, uneducated boy, who was prejudiced by lack of counsel. 

16 332 U.S. 134 (1947). 

17 Canizio v. N.Y., 327 U.S. 82 (1946). 

18 324 U.S. 42 (1945). 

19 Massey v. Moore, 348 U.S. 105 (1954), where the Court said, “We 
cannot hold an insane man tried without counsel to the requirement of tendering 
the issue of his insanity at the trial.” The problem is the same when the accused 
is uneducated. This accounts, in part, for the fact that a lapse of time is not 
likely to be a bar to review even though witnesses have died in the interim. 
A possible defense of insanity was also, to some extent, responsible for a reversal 
in Palmer v. Ashe, supra note 3. 

20 It is especially to be noted that in the case of De Meerleer v. Michigan, 
329 U.S. 663 (1947), relied upon by the majority, the defendant was a youth 
of seventeen, while the defendant in the case of Quicksall v. Michigan, supra 
note 15, was an adult in his forties. 
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being aware of his rights, e.g., prior criminal record*’ or education,” 
will be considered by the courts. In the principal case Moore had 
received very little education, indicating the probability of a lack of 
intelligent waiver. This is, however, partially offset by the fact that he 
had previously been in trouble with the law indicating that the waiver 
may have been intelligent in spite of the other factors. 

The fact that the accused was not informed of his right to counsel 
is generally very important,” but, of course, petitioner was informed 
of this right. At times, the mere failure of the accused to request 
counsel will be held to amount to a waiver of counsel.** If an accused 
who goes to trial without counsel has been the victim of mistake on 
the part of the court or unfair tactics on the part of public officials 
and these tactics could have been prevented by the appointment of 
counsel, such factors are likely to lead to a new trial.”° The only tactic 
of this nature in the present case was the suggestion of coercion by 
the sheriff. 

An inept defense on the part of a defendant who is without 
counsel will often lead the reviewing court to hold that there has been 
an unconstitutional denial of counsel.?* Petitioner in the instant case 





21 Gryger v. Burke, 334 U.S. 728 (1948) (fourth offender); In re Burson, 
supra note 14 (second offender). Contra, Herman v. Claudy, 350 U.S. 116, 122 
(1956). The court said: “We cannot agree with the Pennsylvania Superior Court 
that the mere fact that petitioner had, without the benefit of counsel, pleaded 
guilty to an offense two years before showed that he kad the capacity to defend 
himself against the thirty charges here.” 

22 See Herman v. Claudy, supra note 21, where the petitioner had only six 
years of schooling; accord, Smith v. O’Grady, 312 U.S. 329 (1941). 

23 Herman v. Claudy, supra note 21; Bute v. Illinois, supra note 3; De 
Meerleer v. Michigan, supra note 20; Rice v. Olson, 324 U.S. 786 (1945). But see 
Quicksall v. Michigan, supra note 15, where a conviction was sustained in spite 
of this. 

24In Quicksall v. Michigan, supra note 15, this factor was relevant in 
denying petitioner’s petition, but in Gibbs v. Burke, 337 U.S. 773 (1949), and 
Rice v. Olson, supra note 23, this factor did not prevent a decision in favor of 
the petitioner. 

25 Townsend v. Burke, supra note 3. The accused who was without counsel, 
was denied due process when the court based its sentence upon misinformation. 
In Smith v. O’Grady, supra note 22, conviction was rendered void because the 
petitioner was told that he was pleading guilty to one offense, when in fact 
he was pleading guilty to a more serious offense. In Brook v. Ohio, 17 Ohio App. 
510 (1923), the court reached a similar result because the judge had thought 
that the accused was waiving counsel, but, in reality, he only intended to indicate 
that he could not afford to hire his own counsel. 

26 Gibbs v. Burke, supra note 24, where the defendant’s failure to object 
to hearsay, among other things, indicated that he was incapable of adequately 
representing himself; Wade v. Mayo, 334 U.S. 672 (1948), where request of 
accused for counsel had been refused, and he conducted his own defense. It was 
held that the accused was one of those persons incapable of representing them- 
selves adequately in a prosecution of a relatively simple nature. In Stephenson 
v. State, 4 Ohio App. 128 (1915), appointed counsel refused to act and the 
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made no defense at all, although a defense appears to have been possible, 
at least in mitigating the degree of the crime. 

A state statute requiring the appointment of counsel will not prevent 
the Supreme Court from reviewing the question of denial of counsel 
under the fourteenth amendment even though the state courts held that 
the state statute was not violated.2” Compounding the difficulty in 
obtaining a conviction that will be final is the doctrine that counsel 
cannot be forced upon a defendant.”* 

Lapse of time is not a bar to a remedy where the denial of 
counsel rendered a petitioner’s conviction incompatible with due process.”° 
When this time lapse is long—more than eleven years in the principal 
case—it becomes difficult to prove that the accused was not prejudiced 
by lack of counsel, This difficulty is compensated in part by putting 
the burden of proving that the conviction violated due process upon the 
person attacking that conviction.*° 

What are the courts and the prosecuting officials to do to insure 
that a conviction cannot be successfully attacked collaterally where the 
defendant has waived this right to counsel? It must be clearly shown 
that the defendant was competent at the time of the trial, that he 
was informed of his constitutional rights, that he was aware of the 
consequences of ‘his action and of the implications of the pending action. 
Furthermore, during the course of the trial, the court and the prosecuting 
officials must not take unfair advantage of the fact that the defendant 
lacks counsel. Most important, it must appear that the steps just men- 
tioned appear in the record. 


Lloyd Moore 


defendant conducted his own defense, but so inadequately that it was held that 
this amounted to no defense at all. 

27 Williams v. Kaiser, 323 U.S. 471 (1945). 

28 See Adams v. United States ex rel McCann, 317 U.S. 269 (1942), case 
involving the sixth amendment; accord, Bute v. Illinois, supra note 3; Carter v. 
Illinois, supra note 9. 

29Palmer v. Ashe, supra note 3. See also Annot., 96 L. Ed 161 (1951). 

30 Bute v. Illinois, supra note 3, in which the Court said, “doubts should be 
resolved in favor of the integrity, competence and proper performance of their 
official duties by the judge and the state attorney.” And also, Foster v. Illinois, 
supra note 16, where it was held: “In every case in which . . . due process 
‘ was found wanting, the prisoner sustained the burden or was 
prepared to prove but was denied the opportunity of proving, that for want of 
benefit of counsel an ingredient of unfairness actively operated in the process 
that resulted in confinement.” But see Williams v. Kaiser, supra note 27, where 
the Court said if defendant requested counsel, it would be presumed that he 
lacked funds to employ counsel; Johnson v. Zerbst, 304 U.S. 458 (1938), 
a case construing the right to counsel under the sixth amendment where the 
Court said: “Courts indulge every reasonable presumption against waiver of 
fundamental constitutional rights. . . .” 











LEGISLATIVE FINALITY OF CONSTITUTIONAL 
AMENDATORY PROPOSALS 


Leach v. Brown, 167 Ohio St. 1, 145 N.E.2d 525 (1957) 


A joint resolution to amend the Ohio Constitution was initiated and 
adopted by the House of Representatives and sent to the Senate where 
the Committee on Municipal Affairs recommended certain amendments. 
Article XVI, section 1 of the Ohio Constitution provided that “. . . such 
proposed amendments shall be entered on the journals. . . .” The Senate 
voted affirmatively upon the amended proposal but the clerk erroneously 
copied the original resolution into the Senate journal. The amended re- 
solution was returned to the House where it received an unanimous vote. 
The Speaker of the House and the President of the Senate signed the 
proposal and sent it to the Secretary of State for submission to the electo- 
rate. The plaintiff sought to enjoin further action by the Secretary of State 
alleging that non-compliance with the constitutional mandate was fatal to 
the resolution. A temporary injunction was issued by the court of common 
pleas, dissolved in the court of appeals, and reinstated by the Ohio Supreme 
Court. 

Legislative deviation from the procedural provisions of the con- 
stitution relating to the ordinary law-making function as well as to the 
power to propose constitutional amendments has been a constant source 
of litigation. Inasmuch as the legislative procedures used in passing ordinary 
legislation substantially parallel the mechanics of enactment used in adopt- 
ing joint resolutions, an inquiry as to the judicial reaction to requests to 
review the former should give perspective in resolving the problem the 
court faced in the principal case. 

Historically, the judiciary’s assertion of its right to inquire into the 
legislative mechanics of enactment can be traced to Pylkington’s case’ 
in the fifteenth century. Subsequent judicial reaction has ranged from ad- 
herence to the “Enrolled Bill Rule” where the bill is conclusive and in 
effect renders the subject matter beyond the judiciary’s competence, to the 
“Strict Journal Entry Rule” where the journal is conclusive as to contents 
and legislative deviation in procedure may be shown by extrinsic evidence. 
Modification of both extremes is evidenced by the “Modified Enrolled 
Bill Rule” where the bill as enrolled is prima facia correct and only a 
journal that shows an affirmative contradiction of a constitutional require- 
ment will overcome the presumption of validity, and the “Journal Entry 
Rule” where an omission of a required step as well as an affirmative show- 
ing of non-compliance with constitutional mandates may be shown by the 
journals,” 





1 Y.B. 33 Hen. VI., 17 pl. 18; see Lloyd, Pylkington’s Case and its Successors, 
69 U. Pa. L. Rev. 20 (1920). 
2 WicmoreE, EviDENCE §1350 (3d ed. 1940); see Metzenbaum, Judicial Inter- 
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Judgment on the relative merits of these four rules is aided by an 
understanding of the nature of the legislative records in question. An 
enrolled bill refers to a bill which has been passed by both houses of the 
legislature, signed by the respective presiding officers, the Governor, and 
filed with the Secretary of State. On the other hand, the journal is a record 
of the activities of the legislative bodies, required by the constitution and 
kept by the clerk.* Neither of the records is an original enactment. When 
an allegation is made that the enrolled bill has not properly passed through 
the channels of enactment, or that the contents differ from those voted 
upon, parol testimony is not admissible, and the mode of proof is restricted 
to a comparison of the journal with the enrollment.‘ 

Dean Wigmore has succinctly reduced to three the arguments 
against the conclusiveness of the enrolled bill:* (1) legal theory, or 
that the enrollment is not a record, (2) practical policy, or that there 
is danger of error or fraud, and (3) constitutional necessity, or the 
impossibility of securing in any other way the enforcement of con- 
stitutional restrictions on the legislature. That little difficulty is en- 
countered in discarding the first two arguments is illustrated by the 
following :® 

The first argument, on which stress is seldom laid, is met 

by the principle that there may be conclusive preferences for 

testimony irrespective of records—the second argument cannot 

for a moment stand . . . against the considerations that there 

is equal or greater danger of error and fraud in the journals, 

and that the latter plunges the community into the uncertainty 

of repeated litigation on a question never capable of final 

settlement. 

Although these arguments are generally accepted, there still exists a 
general reluctance by the courts to impose a self-limitation upon their 
power to enforce legislative restrictions because of the greater emphasis 
they attribute to the argument of constitutional necessity. The suf- 
ficiency of this as a proper criterion upon which to ground judicial re- 
view seems deserving of further comment on the theoretical as well as 
practical level. 





pretation of Constitutional Limitations on Legislative Procedure in Ohio, 11 Onto 
St. L.J. 456 (1950), for extensive citations to commentaries dealing with the same 
problem in other jurisdictions. 

3 SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION §1401 (3d ed. 1943). 

4 WIcMoRE, op. cit. supra note 2; State ex rel. Herron v. Smith, 44 Ohio St. 
348, 7 N.E. 447 (1886); but see Harbage v. Tracy, 24 Ohio L.Abs. 553 (1937) 
(journals were held admissible to prove fraud), aff'd, 64 Ohio App. 151 (1939), 
app. diss’d, 136 Ohio St. 534 (1939). 

5 WIGMORE, op. cit. supra note 2. 

6 Jd. at 699. The majority of cases also substantiates such conclusion. For 
excellent discussions see State ex rel. Hammond v. Lynch, 169 Iowa 148, 151 N.W. 
81 (1915); Kelly v. Marran, 21 N.M. 239, 153 Pac. 262 (1915). 
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At the outset, it seems clear that the notion that judicial review 
properly extends to all provisions of the constitution, and that they are 
per se justiciable issues to be safeguarded by the judiciary, is not generally 
accepted.” Although the classic illustrations—guarantee of Republican 
form of government® and executive finality in the field of foreign 
relations*—were enunciated by the United States Supreme Court, there 
has not been a total absence of the doctrine on the state level. As early 
as 1854 in Miller v. State® the Ohio Supreme Court speaking through 
Chief Justice Thurman recognized the impracticalities of such extensive 
judicial authority.” 


True, the courts are made judges in the last resort of the 
constitutionality of all laws, and . . . where a statue is on its face 
plainly unconstitutional, it is their duty so to declare it; but it 
does not necessarily follow that they are authorized to super- 
vise every step of legislative action, and inquire into the regu- 
larity of all legislative proceedings that result in laws. 


The court went on to hold that the constitutional mandate that “every 
bill shall be fully and distinctly read” was merely directory upon the 
legislature and secured by their sense of duty and oath of obligation. 
Similiar conclusions were also reached in Pim v. Nicholson’* where 
there was brought into question the constitutional provision that no bill 
shall contain more than one subject, clearly expressed in its title. 
However, this approach has not been all inclusive, and there have 
been other provisions which have been labeled mandatory, and judicial 
review held proper. In Ritzman v. Campbell,* where the enrolled bill 
rule as to the contents of an act was definitely established, the court 
expressly reserved the right to inspect the journals to determine whether 
the bill as enrolled received the necessary vote. Senator Metzenbaum 
traces this reservation to the earlier case of Fordyce v Godman" where 
the journals were held to be proper evidence to determine whether a bill 
had passed with the requisite number of votes. Although the reasoning 
in the Fordyce case is inconclusive, Chief Justice Thurman in the Miller 





7 Dodd, Judicially Non-Enforceable Provisions of the Constitutions, 80 U. Pa. 
L. Rev. 54 (1931); Finkelstein, Judicial Self-Limitation, 37 Harv. L. Rev. 338 
1923); Weston, Political Questions, 38 Harv. L. Rev. 296 (1925). 

8 Pacific States Tel. & Tel. Co. v. Oregon, 223 U.S. 118 (1911). 

® United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). 

103 Ohio St. 475 (1854). 

11 Jd. at 485. 

126 Ohio St. 177 (1856). Accord, Seeley v. Thomas, 31 Ohio St. 301 (1877); 
Ohio ex rel. Att. Gen. v. Covington, 29 Ohio St. 102 (1876). In Weil v. State, 
46 Ohio St. 450, 21 N.E. 643 (1889), Onto Const., art 11, §16, “the section or 
sections so amended shall be repealed . . .” was held directory. See also Lehman 
v. McBride, 15 Ohio St. 573 (1863). 

1393 Ohio St. 246, 112 N.E. 591 (1915). 

1420 Ohio St. 1 (1870); Metzenbaum, of. cit supra note 2. 
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case gratuitously expressed the opinion that mode of procedure is to be 
distinguished from authority.’® 

The sufficiency of drawing such a distinction seems highly artificial. 
If the reason for the adoption of the enrolled bill rule as to content is 
because of equal danger of fraud in the journals then the same reasoning 
would be applicable as to matters of “authority.” If adoption of the en- 
rolled bill rule as to content is premised on the “political question” 
doctrine, then judicial review would be precluded in the first instance. 
Although never squarely before the United States Supreme Court, in 
Coleman v. Miller’® Justice Frankfurter classified such legislative records 
as judicially non-cognizable: 

The procedures for voting in legislative assemblies—who 

are members, how and when they should vote, what is the 

requisite number of votes for different phases of legislative 

activity, what votes were cast and how they were counted— 
surely are matters that not merely concern political action but 

are of the very essence of political action, if “political” has any 

connotation at all. 

However, for the purposes of this note this inconsistency may be dis- 
regarded since the issue raised in the principal case was one of content 
and clearly within the scope of the enrolled bill rule as defined in the 
Ritzman case. 

Since the issues raised with respect to the conclusiveness of legis- 
lative proposals to amend the constitution are similiar to those just dis- 
cussed, one would anticipate a similiar judicial reaction. However, the 
majority of courts have been so engrossed in their vindication of the 
constitutional requirements that there has been a general failure to con- 
sider whether, by relying on evidence of dubious character, they might 
be invading the legislative and political processes, This anomalous situ- 
ation is attributable to two assumptions the courts make when reviewing 
amendatory proposals. 

The first is that “the legislature is not exercising its legislative 
power or any sovereignty of the people that has been intrusted to it, but 
merely acting under a limited power which is conferred upon it by the 
people. . . .”77 Thus, despite the fact that identical procedures are 
used by the legislature, the majority of courts refuse to go behind the 
enrolled bill when reviewing legislative enactments, yet hold its counter- 
part, the joint resolution, nugatory when identical deviation is shown by 
the journals. Indeed, such a fluctuation of the probative value of the 
same records would seem to raise acute evidential as well as logical 
problems even if such distinctions do exist. Even though the legislature 
is performing two different functions, a comparison of the respective 
constitutional provisions from which the powers are derived raises serious 





15 Supra note 10, at 483. 
16 Coleman v. Miller 307 U.S. 433, 469 (1939) (concurring opinion). 
17 Leach v. Brown, 167 Ohio St. 1,5, 145 N.E.2d 525, 527 (1957). 
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questions as to whether there is a differentiation in the actual power 
delegated.’® 

The second assumption under which the courts labor is that “the 
constitution is the organic and fundamental law, and to permit a change 
in it without strict adherence to the rules therein laid down would be a step 
in the destruction of the stability of government.”’® Although the intention 
of the judiciary is commendable, serious consideration should be given as to 
whether judicial intervention actually produces such results. Without a 
complete reiteration of the arguments as to the comparative trustworthi- 
ness of the legislative records in question, it should be noted in passing 
that one of the most persuasive reasons for the adoption of the enrolled 
bill rule was the fear of even greater errors in the journalization. 


However, rather than undermining the patently weak arguments 
presented by the majority in support of their conclusion, criticism more 
properly orientated should be addressed to the court’s abandon- 
ment of the “political question” doctrine. Logically, the judiciary’s 
endorsement of the proposition that legislative compliance with con- 
stitutional mandates is more properly secured by the sense of duty and 
oath of the members thereof should apply with equal vigor whether the 
members be passing an ordinary bill or a joint resolution. 

But of even more fundamental importance is determining whether 
judicial review should be properly extended to encompass the procedures 
in the amendatory process in view of the fact that judicial review already 
extends to the substance of an amendment. In the 1920’s the United 
States Supreme Court held that the breadth of judicial review included 
both functions.” That this assertion did not go without just criticism is 
illustrated by the following quotation from Dodd:”* 

For a court to pass upon the propriety of placing a matter 

in a constitution, either state or federal (except as expressly 

provided by the language of the constitution itself), would 

deny the people and the amending process any authority to 
place in the constitution anything which the court might itself 
regard as not properly belonging in the text of a constitution, 

and would introduce into American constitutional practice a 

highly undesirable type of judicial control. 

And the high Court when next confronted with the issue reversed their 
position in Coleman v. Miller? and held amendatory procedures to be 





18 QH10 Const. art. 11, §15, “Bills may originate in either house.” Onto 
Const., art XVI, §15, “Either branch of the General Assembly may propose amend- 
ments to this Constitution.” 

19 Supra note 17, at 5, 145 N.E.2d at 528. 

20 Dillon v. Gloss, 266 U.S. 368 (1921) ; Hawke v. Smith, 253 U.S. 221 (1920) ; 
National Prohibition Cases, 253 U.S. 350 (1920). See Orfield, The Federal Amend- 
ing Power: Genesis and Justiciability, 14 Minn. L. Rev. 369, 373-384 (1930). 

21 4mending the Federal Constitution, 30 Yate L.J. 321, 334 (1921). 

22 Supra note 16. See Dowling, Clarifying the Amending Process, 1 WAsi. 
& Lee L. Rev. 215 (1940). 
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more properly classed as “political questions” and judicially non- 
cognizable. Although the weight of the authority is to the contrary, 
the conclusiveness of amendatory proposals has also gained support in a 
few state courts.” 

In view of the foregoing analysis the principal case is subject to 
criticism on practical as well as theoretical grounds, As stated by Chief 
Justice Weygandt in the dissent a joint resolution must be authenticated 
in the same manner as an enrolled bill, and “there is no valid reason for 
confusing the law by attempting an unrealistic distinction.”** If the 
reason for the adoption of the enrolled bill rule is the relative untrust- 
worthiness of the journals, then utilization of them to test steps in pro- 
posals to amend the constitution seems patently absurd. On the other 
hand, if the adoption of the enrolled bill rule is bottomed on the as- 
sumption that the mechanics of enactment are secured by the sense of 
duty and conscience of the general assembly, then to infer that the 
legislature has less moral fortitude when confronted with proposals to 
amend the constitution, seems equally absurd. In addition, it may well 
be doubted whether, in such action, the judiciary has encroached on the 
“political department” and assumed power over the sovereign—the people 
themselves—since an adverse holding forclosed a vote by the electorate. 
Finally, it is submitted that such a drastic encroachment on the sovereign 
power of the people because of a clerical error strips the rules of con- 
stitutional construction of any semblance of balancing of interests 


traditionally adherred to by the American courts. 
Charles E. Taylor 


23 Elder v. Sours, 31 Colo. 369, 74 Pac. 167 (1903); Worman v. Hagan, 78 
Md. 152, 27 Atl. 616 (1893); Board of Supervisors v. Loomis, 135 Mich. 556, 98 
N.W. 262 (1904); Green v. Weller, 32 Miss. 650 (1886); Martien v. Porter, 68 
Mont. 450 (1923); Brittel v. People, 2 Neb. 198 (1872); Bott v. Secretary of 
State, 62 N.J.L. 107 (1901); Smith v. Lucero, 23 N.M. 411, 168 Pac. 709 (1918) ; 
McAlister v. State, 95 Okla. 200, 219 Pac. 134 (1923); Hanley v. Wetmore, 15 
R.I. 386, 6 Atl. 777 (1886). 

24 Supra note 17, at 11, 145 N.E.2d at 531. 











ADVERTISEMENT COVERS FOR TELEPHONE 
DIRECTORIES NOT UNFAIR COMPETITION 


New England Tel. & Tel. Co. v. National 
Merchandising Corp., 335 Mass. 658, 141 N.E.2d 702 (1957) 


Plaintiff, a telephone company, sought to enjoin defendant from 
distributing clear plastic telephone directory covers to the public. Defendant 
distributed these covers upon which were printed names and numbers of ten 
or twelve merchants in addition to the usual emergency numbers. The 
telephone company alleged an adverse effect upon its service via a trespass 
to its property, the directories, and, more persuasively, an “appropriation 
of values” created by the telephone company, constituting unfair com- 
petition with its advertising business. The court held defendant’s plan 
“ingenious” and refused the injunction in the absence of any “substantial 
damage to the public interest.””? 

Very little property interest in the directories was found by the court 
other than a right to collect the books when such an operation was profita- 
ble.? There was also no finding of any interference with service, such as 
might be the case when certain mechanical appliances are attached to the 
telephone equipment.* The “appropriation of values” argument was not 
so easily overcome, but the court circumscribed this question by finding no 
“substantial damage to the public interest” and refusing to follow similar 
cases in which the “appropriation of values” argument controlled.‘ 

“Appropriation of values” is a concept which stems from the principle 
that “one should not reap where he has not sown.” The two statements 
are equally difficult in application and lacking in definitive meaning. The 
basic case dealing with this proposition is [ternational News Service v. The 
Associated Press,® the famous case of International News Service’s “pirat- 
ing” of news secured through the efforts of the Associated Press organi- 
zation, International News Service distributed the news stories to its own 
subscribers who sometimes released the accounts before newspapers of some 
Associated Press subscribers were published. The majority held this a 





1 New England Tel. & Tel. Co. v. National Merchandising Corp., 335 Mass. 
658, 141 N.E.2d 702, 708. 

27d. at 706. 

3 Jd. at 705. Cf. Southwestern Bell Telephone Co. v. Dialite Dial Co., 102 
F. Supp. 872 (W.D. Okla. 1951), appeal dismissed by stipulation, Dialite Dial Co. 
v. Southwestern Bel! Telephone Co., 197 F.2d 523 (10 Cir. 1952), in which the 
sale or distribution of metal and plastic discs called “Dialites” for use as tele- 
phone dial attachments was enjoined; Hush-a-Phone Corp. v. United States, 238 
F.2d 266 (D.C. Cir. 1956), in which no impairment of telephone service by a 
device attached to the mouth piece to keep conversation from being overheard 
was found. 

4 Supra note 1, 141 N.E.2d at 711. 

5 CALLMAN, UNFAIR COMPETITION AND TRADE Marks 883 (2d ed. 1950). 

6 248 U.S. 215 (1918). 
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“piracy” of news, in other words, an appropriation of values created by 
The Associated Press to the use of International News Service. This ap- 
propriation was called unfair competition, over the strong, persuasive dis- 
sent of Mr, Justice Brandeis, who said that “knowledge, truths ascertained, 
conceptions, and ideas become, after voluntary communication to others, 
free as the air to common use.” 

In 1924, a Missouri court of appeals could not find a more extreme 
case of unfair competition than the use of telephone directory covers, with 
advertising space thereon, by a hotel owner with about 700 directories.® 
The court followed Associated Press v. International News Service. The 
Massachusetts court in the principal case expressly refused to follow the 
Missouri case.° 

There is some indication that if International News Service v. The 
Associated Press were decided again, Mr. Justice Brandeis’ opinion would 
prevail.° The refusal of the court to apply the “appropriation of values” 
reasoning to the principal case indicates at least an unwillingness to extend 
a monopoly through the use of such a highly generalized test. As the 
economy of the nation becomes increasingly complex, these problems take 
on an ever increasing public interest complexion, and should become the 
objects of expertly considered economic law rather than the usual “legal” 
law which the courts apply. The solution to such economic public interest 
problems is more easily and more deliberately effected by the legislatures, 
with their capacity for thorough investigation and assimilation of expert 
opinion, than by the courts. The referral to the legislature of cases, such 
as the principal one, is expressed by Mr. Justice Brandeis in [nternational 
News Service v. The Associated Press, and it seems to underlie the refusal 
of the injunction in the principal case. 

If a detailed instruction booklet were necessary to the use of an appli- 
ance produced by a private manufacturer, the applicable principles would 
show little departure from those in the telephone directory case. The sup- 
position that a decision declaring the distribution of instruction booklet 





7 Id. at 250. 

8 National Telephone Directory Co. v. Dawson Mfg. Co., 214 Mo. App. 683, 
263 S.W. 483 (1924). 

9 Supra note 1, 141 N.E.2d at 711. 

10 See Triangle Publications Inc. v. New England Newspaper Publishing 
Co., 46 F. Supp. 198, 204 (D. Mass. 1942). The court stated: “I could hardly 
be unmindful of the probability that a majority of the present justices of the 
Supreme Court of the United States would follow the dissenting opinion of Mr. 
Justice Brandeis in the International News case .... because they share his view 
that monopolies should not be readily extended, and his faith that legislative 
remedies are to be preferred to judicial innovations for problems where adjust- 
ment of many competing interests is necessary.” See also R.C.A. Mfg. Co. v. 
Whiteman, 114 F.2d 86, 90 (2d Cir. 1940). Judge Hand stated: “In spite of some 
general language it must be confined to that situation; certainly it cannot be used 
as a cover to prevent competitors from appropriating the results of the industry, 
skill, and expense of others.” 
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covers by a different entrepreneur to be unfair competition would not be 
restrictive of competition is inconceivable. Such a ruling would be a judicial 
declaration that the producer of the booklets has a monopoly on the pro- 
duction of covers, The suggestion that any attempt to prevent unfair 
competition involves the creation of a monopoly presents a very real ques- 
tion.”? In the principal case, however, the problem is simplified by the fact 
that an existing legislatively created monopoly is attempting to extend itself 
through application of the judicially created “appropriation of values” 
concept. It has been suggested that the /mternational News Service v. The 
Associated Press doctrine is elastic and workable.’* The principal case 
evinces a contrary conclusion, since a doctrine, to be workable, ought to 
apply to related problems in different fields. 

As stated by one writer: 

The significant trade practices, the economic and social con- 

siderations, and the basic conceptual policies must be reviewed 

and reformulated if any meaning is to be given to the regulation 

of business conduct." 
This statement has particular meaning when considered in the light of an 
attempt to apply broad general notions of what is unfair to a problem in- 
volving a public utility monopoly. The necessary review and reformulation 
can only be done effectively through the legislative process. 

Leonard §. Sigall 





11 But see Sell, The Doctrine of Misappropriation in Unfair Competition, 
11 Vanp. L. Rev., 483, 498 (1958). Professor Sell stated: “To say that any attempt 
to prevent unfair competition is to create a monopoly is so obviously false that 
no real analysis need be given.” 

12 Jd. at 496. 

13 Pollack, A Projection for the Revaluation of Unfair Competition, 13 Onto 
State L.J. 187, 234 (1952). 











TAX EXEMPTION: REAL PROPERTY USED FOR 
PUBLIC PURPOSE 


Carney v. Ohio Turnpike Comm'n, 
167 Ohio St. 273, 147 N.E.2d 857 (1958); 
Cleveland v. Board Tax App., 
167 Ohio St. 263, 147 N.E.2d 663 (1958). 


The Board of Tax Appeals granted a request of the Ohio Turn- 
pike Commission to have real property within the turnpike project— 
including service plazas—placed on the exempt tax lists for 1956, on 
the premise that the land title rested in the state, and that the property 
was devoted exclusively to a public purpose and exempt under Revised 
Code section 5537.20. The Cuyahoga county auditor objected to the 
inclusion of service plazas on the exempt tax lists and appealed to the 
Ohio Supreme Court. The court upheld the exemptions? as within 
article XII, section 2, of the Ohio Constitution, and within the appli- 
cable Ohio statutes.? 

The majority found it necessary to interpret article XII, section 2, 
of the Ohio Constitution to determine the scope of power in the general 
assembly to exempt publicly owned property from taxation. The rele- 
vent portion of that section states: 

. . without limiting the general power . . . to determine the 
subjects and methods of taxation or exemptions therefrom, 
general laws may be passed to exempt burying grounds, public 
school houses, houses used exclusively for public worship, in- 
stitutions used exclusively for charitable purposes, and public 
property used exclusively for any public purpose. (Emphasis 
added.) 

The majority of the Ohio Supreme Court and the legislature are 
in direct conflict as to the meaning of this section, the court ruling that 
the legislature is limited to those enumerated exemptions, the legislature 
indicating it is not.* 

The dispute can best be settled by looking at the historical context 
in which this constitutional amendment was adopted in 1929. For 
seventy-five years preceding 1929, article XII, section 2, directly limited 
exemptions of real and personal property. All property was to be taxed 
according to its true value, excepting only the enumerated classes. If 





1 Carney v. Ohio Turnpike Comm’n, 167 Ohio St. 273, 147 N.E.2d 857 (1958). 

2 Onto Rev. Cope §§5709.08 (1953), 5537.20 (1953), 5537.23 (1953). 

3 Youngstown Metropolitan Housing Authority v. Evatt, 143 Ohio St. 268, 
55 N.E.2d 122 (1944); Dayton Metropolitan Housing Authority v. Evatt, 143 
Ohio St. 10, 53 N.E.2d 896 (1944); Cullitan v. Cunningham Sanitarium, 134 
Ohio St. 99, 16 N.E.2d 205 (1938); Cincinnati v. Lewis, 66 Ohio St. 49, 63 N.E. 
588 (1902). See Caren, Constitutional Limitations on the Exemption of Real 
Property from Taxation, 11 Onto St. L.J. 207 (1950). 
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one purpose of the 1929 amendment was “to provide for a more flexible 
system of taxation,”* removal of limitations on the legislature’s exemp- 
tion power would tend to implement that policy;° restricting the exemp- 
tion power to that existing prior to the amendment disregards that policy. 
In 1929 the electorate approved present article XII, section 2, which 
limited the amount of tax that could be levied on any property, and left 
everything else to the discretion of the general assembly.° In Struble v. 
Davis,’ the court in the opinion accepted that interpretation. 

As amended the constitution itself now provides that the 

enumeration of certain classes of property which may be ex- 

empted does not take away or limit authority of the legislature 

to make other exemptions. 

By 1944 the court restricted this interpretation of the constitutional 
amendment, and in Youngstown Metropolitan Housing Authority v. 
Evatt® the court distinguished the Struble case as involving only personal 
property. Exemptions of real property, the court insisted, had always 
been limited to those enumerated exemptions and were not changed by 
the 1929 amendment. The court summed up its conclusions as to the 
exemption power in paragraph two of the syllabus of Zangerle v. 
Cleveland.® 

The power of the General Assembly to exempt real property 

from taxation is limited to the kinds and classes enumerated 

in Section 2, Article XII of the Constitution. 

Having raised the constitutional question, the court in the Carney 
case examined the relevent statutes affecting the case. Revised Code 
section 5709.08, exempting from taxation real and personal property 
owned by the state when used exclusively for a public purpose, was 
passed pursuant to the constitutional grant of authority. This statute 
itself is capable of great expansion or contraction depending on the 
court’s view of what is “exclusively for a public purpose.”?° 

Two statutes specifically relating to turnpike projects were also in- 





4This purpose was stated in the proposal submitted to the electorate by 
the 88th General Assembly. See Caren, supra note 3, at 209. 

5 Cleveland v. Bodrd Tax App., 153 Ohio St. 97, 119, 91 N.E.2d 480 
(1950) (dissent). 

6 Cleveland v. Board Tax App., supra note 5, at 116, 91 N.E. 2d at 489 
(dissent); Board Education v. Board Tax App., 149 Ohio St. 564, 80 N.E.2d 156 
(1948); State ex rel Struble v. Davis, 132 Ohio St. 555, 9. N.E.2d 684 (1937). 
51 AM. Jur., Public Bodies and Property 557 (1944). Caren, supra note 3, at 209. 

7 Supra note 6, at 560, 9 N.E.2d at 686. 

8 Supra note 3. 

9145 Ohio St. 347, 61 N.E.2d 720 (1945). 

10 Cleveland municipal stadium held not exclusively for a public use, Cleve- 
land v. Board Tax App. (1950), supra note 5; Municipal transportation 
system held not exclusively for a public use, Zangerle v. Cleveland, supra note 9; 
overruled, Cleveland v. Board Tax App., 167 Ohio St. 263, 147 N.E.2d 663 
(1958); land of municipal airport leased to private corporation held exclusive 
public use, Toledo v. Jenkins, 143 Ohio St. 141, 54 N.E.2d 656 (1944). 
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volved. Revised Code section 5709.20 specifically exempts from taxa- 
tion any turnpike project or any property acquired or used by the Ohio 
Turnpike Commission. To insure clarity of legislative intent Revised 
Code section 5537.23 was inserted, stating that the turnpike provisions, 
being necessary to the state’s welfare, should be liberally construed. In 
line with past decisions the majority channels the factual questions into 
the constitutional and statutory exemptions of “public property used ex- 
clusively for any public purpose,” despite the above statutory provisions 
expressly dealing with the turnpike. 

Once the court determined that service plazas are “concomitants 
of turnpike operation” the conclusion exempting them with all other 
turnpike property naturally follows. The “exclusive” public character 
of the highway itself carries over into the plazas, even though privately 
owned and proprietory in nature. The majority supports its holding with 
Toledo v. Jenkins"' where real estate incidental to the operation of a 
municipal airport was held devoted to a public use, even though rented 
to a private corporation for profit. 

The concurring opinion of Judge Taft clearly points up the illogi- 
calities of the majority ruling. Judge Taft recognizes that the profitable 
service plazas, though situated on state owned land, are not really “ex- 
clusively for a public purpose,” viewing that phrase in the light of its 
prior judicial history.’ The real users of the land are the private corpo- 
rations with businesses situated thereon. He also expressed the conviction 
that article XII, section 2, gives the legislature general powers to deter- 
mine exemptions, limited only by article I (Bill of Rights). If this 
historically correct interpretation is accepted the legislature can directly 
prescribe any reasonable exemption, whether of a governmental or a 
proprietory nature. Thus the paradox of fitting varied special exemption 
into the “exclusively for a public purpose” category would be un- 
necessary. 

The expansion of the “public purpose” doctrine as portrayed in the 
Carney case continued into the municipal property area in Cleveland v. 
Board Tax Appeals (1958),"* where exemption of Cleveland’s 
municipal transportation system was approved, expressly overruling 
Zangerle v. Cleveland.'* The Cleveland case can be viewed as the burial 
of the stagnant concept that state owned property of a proprietory nature 
could not be exempted from taxation. The court is now willing to hold 
that some municipally owned property of a proprietory nature is “public 
property used exclusively for any public purpose” under Revised Code 
section 5709.08. How far the court will carry this ruling beyond public 





11 Supra note 10. 

12 Cleveland v. Board Tax App. (1958), supra note 10; Columbus v. County 
of Delaware, 164 Ohio St. 605, 132 N.E.2d 747 (1956). 

13 Supra note 10 

14 Supra note 9. 
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utility functions remains to be seen.’® 

Certainly the combined effect of the Carney and Cleveland cases 
creates doubt as to the status of marginal cases like Cleveland v. Board 
Tax Appeals (1950),’® where a municipal stadium and adjacent 
parking lots were held outside the exemption area because rented out 
during a substantial part of the year. Judge Taft believes the majority 
conclusion in the Carney case overrules Cleveland v. Board Tax 
Appeals (1950), and the language of the latter Cleveland (1958) case, 
recognizing proprietory uses as no bar to exemption, seems to strengthen 
this conclusion. The profits, if any, received by a city from rental of 
its stadium and from concessionaires is not so different from profits re- 
ceived from rental of turnpike property for service plazas, or from 
profits received from a municipal transportation system. The latter is 
the clearest case of public use, the rental of turnpike property to private 
corporations the least clear. Logically a municipal stadium should fall 
between the two and also be exempt from taxation within the exclusive 
public use doctrine. 


Nicholas L. Demos 


15 See Stimson, The Exemption of Publicly Owned Property From Taxation, 
8 U. Cin. L. Rev. 32 (1934) for complete discussion on exemption of municipal 
industries. 





16 Supra note 5. 











REAL ESTATE CORPORATIONS: SALE OF ALL REALTY 
AUTHORIZED BY GENERAL PURPOSE CLAUSE 


Eisen v. Post, 3 N.Y.2d 518, 146 N.E.2d 779 (1957) 


Plaintiff was the holder of fifty per cent of the outstanding shares of 
a New York “real estate” corporation, whose sole assets were a sub-lease 
of a theatre and the chattels therein. These assets were sold by the directors 
in furtherance of a plan to distribute the proceeds of the sale to the share- 
holders in proportion to their holdings, Plaintiff brought an action to set 
aside the sale, based on section 20 of the New York Stock Corporation 
Law which authorizes a corporation to sell, lease or exchange its property 
and assets but “if such sale, lease or exchange is not made in the regular 
course of business of the corporation and involves all or substantially all 
of its property” it “shall not be made without the consent” of either all 
of the stockholders “given in writing without a meeting” or two thirds of 
the stockholders “at a meeting.” 

The plaintiff's chief contention was that, although the defendant 
corporation was, by its charter, authorized to buy, sell and generally deal 
in real estate, this sale could not be considered in the regular course of 
business because the corporation had never actually engaged in the busi- 
ness of buying and selling real estate and that the term “regular course of 
business” must be construed to mean the business in which the corporation 
had actually engaged, i.e., the leasing and operation of the theatre. 


The New York Court of Appeals in reversing the appellate di- 
vision’s decision in favor of the plaintiff said: 

If in view of the purposes and objects for which the cor- 
poration was created the particular sale may be regarded as one 
in the normal and regular course of business of the corporation, 
section 20 is inapplicable . . . . Stated conversely, if the sale is 
such as to render the corporation unable, in whole or in part, to 
accomplish the purposes or objects for which it was incor- 
porated, section 20 is applicable... .? 


This interpretation of section 20 is not new to the field of corporation 
law in New York? nor is it a new approach generally.* However there was 
a split of authority in the appellate division. In Strauss v. Midtown Enter- 
prise, Inc.,* and again in Epstein v. Gosseen,® the appellate division held 
that a sale or a contract for the sale of all the corporate realty by a corpo- 
ration organized for the sale of real estate does not require the consent 
of the shareholders because section 20 did not apply to such organizations; 





1 Eisen v. Post, 3 N.Y.2d 518, 146 N.E.2d 779 (1957). 

2 Jacoss, Stock CoRPORATION LAw 163 (1949). 

3 Annot., 9 A.L.R.2d 1312 (1950); 14a C.J., Corporations §2416 (1921). 
460 N.Y.S.2d 601, aff'd, 270 App. Div. 837 (1945). 

5235 App. Div. 33, 256 N.Y.S. 49 (1932). 
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but In the Matter of Hodes,® a case with almost the same fact pattern as 
the principal case, the opposite conclusion had been reached. 


In spite of the language to the effect that section 20 did not apply to 
real estate corporations it is clear that the question before this court was 
whether this sale constituted a transaction in the regular course of business, 
The majority’s affirmative answer was based on the conviction that any 
operation expressly authorized by the certificate of incorporation would be 
in the regular course of business.” 

Judge Fuld, in his dissent, stated that section 20 not only applied to 
the real estate corporation but: 

The “business” of a corporation, its “regular course of business,” 

just as that of a partnership or an individual, is the business upon 

which it is actually engaged, not the business which it was 

originally authorized to carry on. 
He further thought it was significant that the statute referred not to what 
the corporation’s charter empowered it to do, but to its “regular course of 
business.” Of equal importance, he felt, was the tendency of the share- 
holder to invest in a particular corporation on the basis of the business 
which the corporation is actually conducting, not the business it may be 
authorized to pursue. 

These arguments lack merit. Basically, a corporation is a purely arti- 
ficial body created by law. It is authorized to act only in accordance with 
the law of its creation and that law is its certificate of incorporation and 
the statutes of the domiciliary state. The certificate of a corporation and 
its by-laws or regulations fix the rights of the shareholder. Once these 
rights are fixed, they cannot be changed except in the manner prescribed 
by statute. Under the present theory of corporate organization a person 
who becomes a shareholder enters a contractual relationship with the corpo- 
ration and his contractual rights are confined to those rights in the certi- 
ficate and by-laws” regardless of what he supposes them to be. 

In deciding as it did, the court of appeals followed what seems to be 
the most logical line of decisions,° for as the court said in Painter v. 
Brainard-Cedar Realty,Co.:" 





6 278 App. Div. 803, 104 N.Y.S.2d 206 (1951). 

7Wattley v. National Drug Store Corp., 122 Misc. 533, 204, N.Y.S. 
254, aff'd mem., 208 App. Div. 836, 204 N.Y.S. 956 (1924). Accord, Thayer v. 
Valley Bank, 35 Ariz. 238, 276 Pac. 526 (1929); Traer v. Lucas Prospecting Co., 
124 Iowa 107, 99 N.W. 290 (1904); State v. Western Irrigating Canal Co., 40 
Kan. 96, 19 Pac. 349 (1888); Peters vy. Waverly Waterfront Imp. Co., 113 Va. 
318, 74 S.E. 168 (1912); Wilson v. Miers, 10 C.B. (N.S.) 348, 142 Eng. Repr. 
486 (1861). 

SN.Y. Stock Corp. §§35-40. 

9 BALLANTINE, CORPORATIONS §18 (Rev.ed. 1946). 

10 Supra note 3; Jeppi v. Brockman Holding Co., 34 Cal.2d 11, 206 P.2d 
847 (1949); Pollack v. Adwood Corp., 321 Mich. 93, 32 N.W.2d 62 (1948). 

1129 Ohio App. 123, 129, 163 N.E. 57, 59 (1928). 
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If the position of the defendant (corporation) is correct, it 
could not carry on that business (for which it was formed) by 
dealing in the only property it had yet acquired except by concur- 
rence of three-fourths of the stockholders. That is to say, while 
a mere majority of the directors and a majority of the stock- 
holders might dissolve the corporation . . . and compel the sale 
of the property, three-fourths of the stockholders were requisite 
to the transaction of the very business it was incorporated to per- 
form. 

Had the dissenting opinion been adopted a real estate corporation 
holding only one piece of property, which it was renting because of an un- 
favorable market, would be required to call a meeting of the shareholders 
before a sale of the property could be safely consummated. 

It may be noted here that the approach taken in respect to real estate 
corporations has also been applied in cases involving a corporation organized 
for purposes other than dealing in real estate generally, but authorized 
in connection with its corporate activities to purchase and sell real estate.’* 
In these cases as well as the principal case the test used by the courts was: 

. . not the amount involved, but the nature of the transaction, 
whether the sale is in the regular course of business of the corpo- 
ration and in furtherance of the express objects of its existance, 

or something outside the normal and regular course of busi- 

ness.'* (Emphasis added.) 

The emphasized phrase above clearly refers to those objects and pur- 
poses expressly set out in the certificate of incorporation. In determining 
what sales were in the regular course of business in Wattley v. National 
Drug Stores Corp.,\* the court said “we need go no further than 
the specified powers contained in the certificate which undoubtedly author- 
ize such sale.”** Again in Petition of Avard'® the court looked to the 
certificate of incorporation and, finding that the directors in addition to 
operating a knitting mill in New York were authorized to “do all acts and 
things as may be necessary, convenient, or incidental to its business,””** held 
that a sale of the mill in contemplation of a move to another state was in 
the regular course of business and not in violation of section 20. 

With the all inclusive general purpose clause of the modern corpo- 





12 Wattley v. National Drug Store Corporation, supra note 7 (retail drug 
business with general authorization to sell its real property); Thayer v. Valley 
Bank, supra note 7 (general authorization of bank to deal in real estate) ; Matter 
of Miglietta, 287 N.Y. 246, 39 N.E.2d 224 (1942); Matter of Timmis, 200 N.Y. 
177, 93 N.E. 522 (1910); Tuttle v. Junior Bldg. Corp., 227 N.C. 146, 41 
S.E.2d 365 (1947) (authorized to purchase, develop and sell one particular parcel 
of real estate). 

13 Matter of Miglietta, supra note 12, at 254. 

14 Supra note 7. 

15 Jd. at 535. 

165 Misc.2d 817, 144 N.Y.S.2d 204 (1955). 

17 Jd. at 818. 
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ration’® there are few transactions which are not permitted by directorial 
action alone. Herein lies the principal objection to the test laid down by the 
court in Eisen v. Post. If literally followed there are few transactions to 
which the statute will apply.’® In addition there is no guarantee that the 
directors will apply the proceeds of the sale to the furtherance of the busi- 
ness or remain in business at all after the sale. While it is true that the 
shareholders would have to approve a dissolution,” it would be too late to 
give them the protection contemplated under section 20. 


Lloyd D. Phillips 


18 As said by Lord Wrenbury in Cotman v. Broughman, [1918] A.C. 514, 
523, “[T]he function of the (certificate) is taken to be, not to specify, not to 
disclose, but to bury beneath a mass of words the real object or objects of the 
company with the intent that every conceivable form of activity shall be found 
included somewhere within its terms. .. .” 

19 A different result is possible under On10 Rev. Cope §1761.76 (1955), which 
provides that a sale must be made in “the usual and regular course” of business 
to be exempt from the requirement of shareholder approval. 

20 N.Y. Stock Corp. §§105-107. 














REVERSAL OF CONVICTION ON LESSER INCLUDED 
OFFENSE DOES NOT PERMIT RETRIAL OF 
FIRST DEGREE MURDER CHARGE. 


Green v. United States, 355 U.S. 184 (1957) 


The defendant was charged under an indictment of arson and first 
degree murder’ in the Federal District Court for the District of Columbia. 
He was convicted of arson and second degree murder. The Court of 
Appeals for the District of Columbia reversed the conviction for second 
degree murder and remanded. At the second trial the defendant was con- 
victed of first degree murder. 

The Supreme Court of the United States heard the appeal from the 
first degree murder charge and by a five to four decision reversed on the 
ground that the retrial on the first degree charge was a violation of the 
double jeopardy provision of the fifth amendment to the Federal Con- 
stitution.” 

The majority refused to extend Trono v. United States* beyond its 
factual setting. The Tomo case held that by an appeal of a conviction of 
a lesser included offense the defendant waived any implied acquittal of 
the more serious offense. That case arose from a statute governing the 
Philippine Islands, but the majority made it clear that they considered it of 
like effect with the fifth amendment. The Court had ruled the same way 
on this precise point the year before.* 

Considering the Trono case still good law the dissent in the principal 
case contends the defendant should be held to have appealed at his own 
risk of conviction on the more serious charge. Apparently this contention 
is bottomed on the premise that a retrial on the whole indictment is a neces- 
sary conclusion from the decisions culminating in United States v. Ball,” 
which declare that a retrial may be ordered when the defendant obtains a 
reversal of a conviction.® 

Two dominant themes permeate federal double jeopardy: (1) only 








135 Srar. 1143, 1152 (1909), 18 U.S.C. §1111 (1952), in part provides, 

murder “committed in perpetration of, or attempt to perpetrate any arson 
. is murder in the first degree.” 

2 Green v. United States, 355 U.S. 184 (1957). 

3199 U.S. 521 (1905). Four justices dissented. Mr. Justice Holmes concurred 
in result only. See Mr. Justice Holmes’ dissent in Kepner v. United States, 195 
U.S. 100, 134 (1904). 

4 Kepner v. United States, 195 U.S. 100 (1904). 

5163 U. S. 662 (1896). See also, Hopt v. Utah 104 U.S. 631 (1881). 

6 The Ball court rejected the theory that defendant could not be retried after 


a reversal because “. . . such a wooden interpretation would distort the purposes 
of the constitutional provision to the prejudice of society’s legitimate interest in 
convicting the guilty. . . .” Supra note 2, at 204 (dissent). 
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the defendant may appeal, the right being his,’ and (2) if the defendant 
exercises this right, the appellate courts have the power to remand for a 
new trial on the same indictment.® 

The United States’ statutes list first and second degree murder as 
separate offenses.® But are they functionally separable when they are sub- 
mitted to a jury under an indictment charging first degree murder only? 
Can there be a retrial of only the less serious crime? 

It is net unlikely that a jury may think of these two crimes as vary- 
ing only in the degree of punishment accorded, and find the lesser degree 
out of compassion and not because of any basis in fact. This may have 
been what happened at the first trial of Green. The court’s charge as to 
second degree murder was erroneous since there was no evidence in the 
record to support it. There was ample evidence to sustain a first degree 
murder conviction. Yet, the jury convicted Green of second degree 
murder.’° 

The considerations of the government’s right to retrial, mentioned 
above, have been discarded. The court considered of first importance the 
defendant’s right to capitalize on an error in the trial. Having thus capi- 
talized it is now held that he cannot be retried for the higher offense. 
The constitution does not forbid a new trial if the case were reversed at 
the defendant’s urging since the right to appeal is coupled with the 
possibility of a new trial."* Yet the effect of the majority ruling here is 
to cut off the government’s right to a new trial except on terms not 
hitherto suspected, 

The defendant has a choice of accepting the trial outcome or upset- 
ting it at the risk of a new trial.!* This is the basic philosophy of double 
jeopardy. The question here is shall this new trial be on the whole original 
indictment or limited only to the offense of which convicted and any lesser 
included offenses? The state decisions go both ways, nineteen of the thirty- 
six states which have considered the problem permitting retrial of the more 





7Kepner v. United States, supra note 4. 

8 United States v. Ball, supra note 5. 

® Murder is defined as “the unlawful killing of a human being with malice 
aforethought.’”’ Murder committed in perpetration of arson is first degree murder. 
Second degree murder is any killing with malice aforethought not constituting 
first degree murder. 35 STAT. 1143, 1152 (1909), 18 U.S.C. §1111(a) (1952). 

10 Green was indicted for arson and felony-murder at the first trial. There 
was no evidential basis for any murder conviction except that of first degree. That 
there was sufficient evidence for a first degree conviction is attested by the jury’s 
conviction on that count at the second trial. 

11 United States v. Ball, supra note 5, Hopt. v. United States, supra note 5. 
For lower federal court decisions see Mr. Justice Frankfurter’s dissent in prin- 
cipal case. 

12 The English rule is different. Rex v. Mawbey, 101 Eng. Rep. 736 (1796). 
The English appellate courts may not generally order a retrial even after a reversal 
of conviction. Criminal Appeals Act, 1908, 7 Epw. 7 c. 23, §4(2). 
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serious offense.’* But the practical considerations of a trial on varying 
degrees of murder plus the precedent of the Trono case make the result 
of this case startling. 

Richard V. Patchen 


13 For an exhaustive collection of the cases see Mr. Justice Frankfurter’s 
dissent in the principal case, supra note 2, 216-18. 











GENERAL SPEED STATUTE VOID FOR VAGUENESS 


People v. Firth, 
3 N.Y.2d 472, 146 N.E.2d 682 (1957) 


The defendant was convicted and fined fifty dollars after a trial 
before a Justice of the Peace on an information which charged a violation 
of subdivision 1 of section 56 of the Vehicle and Traffic Law of New 
York reading: 

No person shall operate a motor vehicle or a motorcycle upon a 

public highway at such a speed as to endanger the life, limb or 

property of any person, nor at a rate of speed greater than will 
permit such person to bring the vehicle to a stop without injury 

to another or his property. 

There was testimony that the defendant while passing another car struck 
a young girl on a bicycle. While some of the testimony was that the de- 
fendant was going sixty to sixty-five miles per hour, he was not charged 
with exceeding any of the speeds made unlawful in other subdivisions of 
section 56, nor was he charged with reckless driving under another section 
of the statute. The Court of Appeals of New York held the subdivision 
invalid as it was “too vague and indefinite to constitute a sufficient de- 
finition of criminal conduct,” and contained no sufficient standard by 
which a driver’s conduct could be tested.’ 

The principle that a criminal statute must be definite and clear, and 
make known to all the nature of the behavior cited as criminal is widely 
recognized. From the earliest English cases all have agreed “that it is 
impossible to dissent from the doctrine of Lord Coke, that acts of parlia- 
ment ought to be plainly and clearly, and not cunningly and darkly, 
penned, especially in legal [penal] matters.”* In this country the basis of 
invalidating vague statutes may be the violation of a due process clause 
of a state or the federal constitution,® or the sixth amendment to the Con- 
stitution,* or a similiar state provision,” or may never be expressly noted 
by the court.® But as with all common principles, the recognition is easier 

= sz sa itt 

1 People v. Firth, 3 N.Y.2d 472, 146 N.E.2d 682 (1957). 

2 Chicago & N.W. Ry. v. Dey, 35 Fed. 866, 876 (S.D. Iowa 1888) quoting 
Dwarris, A GENERAL TREATISE ON STATUTES 652 (1831). 

3 Lanzetta v. New Jersey, 306 U.S. 451 (1939); Connally v. General Con- 
struction Co., 269 U.S. 385 (1926); United States v. L. Cohen Grocery Co., 255 
U.S. 81 (1921). 

4 United States v. L. Cohen Grocery Co., supra note 3. 

5 Wabash Ry. v. O'Bryan, 285 Fed. 583 (E.D. Mo. 1922). 

6 In the principal case the statute was not expressly declared unconstitutional 
(except in the county court), but was deemed too vague to enforce. In terms of 
effect, if there is a distinction here, it is one without a difference. In terms of 
theory, it is its vagueness that causes the statute to be unconstitutional. Because 
any statute too vague to be enforced is also an unconstitutional statute, once a 
statute is found to be too indefinite for application, the court may not necessarily 
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than the application.’ 

The statute in question was passed in 1946 in response to the recom- 
mendation of the Governor’s Conference on Highway and Traffic Safety 
that the state speed laws include a clause to make driving at a speed greater 
than that which is reasonable and prudent under the conditions illegal. 
Similar statutes have been upheld in most jurisdictions.* But the statute 





go on to spell out the constitutional results of that finding. Railway Comm'n v. 
Grand Trunk Ry., 179 Ind. 255, 100 N.E. 852 (1913). See Cook v. State, 26 
Ind. App. 278, 59 N.E. 489 (1901). The court in overturning the conviction in 
this case expressly noted that the defendant had not properly attempted to have 
the law declared unconstitutional as no particular clause of the constitution was 
referred to as contravened by the statute. 

7 Winters v. New York, 333 U.S. 507 (1948); United States v. Petrillo, 332 
U.S. 1 (1947), where the words, to force employment of a person “in excess of 
the employees needed . . . to perform actual services,’ were held not so vague, 
indefinite or uncertain as to violate the due process clause of the fifth amendment. 
Robinson v. United States, 324 U.S. 282 (1945), where the Federal Kidnapping 
Act was found not to be invalid for uncertainty because of the words “the sen- 
tence of death shall not be imposed by the court, if prior to its imposition, the 
kidnapped person has been liberated unharmed.” The defendant, sentenced to 
death, had released the victim with minor injuries. Lanzetta v. New Jersey, supra 
note 3, where an attempt to make being a gangster criminal behavior by defining 
“gangster” as “any person not engaged in any lawful occupation, known to be 
a member of any gang... .” was held repugnant to the fourteenth amendment. 
International Harvester v. Kentucky, 234 U.S. 216 (1914); Collins v. Kentucky, 
234 U.S. 634 (1914). The difficulty of determining when a statute is too vague 
is indicated by the fact that most of the cases cited above were split decisions 
characterized by strong dissents. See Aigler, Legislation in Vague or General 
Terms, 21 Micu. L. Rev. 831 (1923). 

8 Illinois v. Beak, 291 Ill. 449, 126 N.E. 201 (1920); Gallaher v. State, 193 
Ind. 629, 141 N.E. 347 (1923); State v. Goldstone, 144 Minn. 405, 175 N.W. 892 
(1920) ; Ohio v. Schaeffer, 96 Ohio St. 215, 117 N.E. 220 (1917); State v. Mulkern, 
176 Wis. 490, 187 N.W. 190 (1922). Cf. Commonwealth v. Pentz, 247 Mass. 500, 
143 N.E. 322 (1924), where the court held constitutional a statute that made it a 
crime to operate a motor vehicle “so that the lives or safety of the public might 
be endangered”; State v. Lantz, 90 W.Va. 738, 111 S.E. 766 (1922). Contra, 
Hayes v. State, 11 Ga.App. 371, 75 S.E. 523 (1912); Holland v. State, 11 Ga.App. 
769, 76 S.E. 104 (1912); Commonwealth v. Davidson, 21 Pa. Dist. 885 (1912). 
Howard v. State, 151 Ga. 845, 108 S.E. 513 (1921), where the words “reasonable 
and safe” were held too indefinite a standard to establish criminal liability. The 
decision in Hayes v. State, supra, was approved. Cf. Empire Life Insurance Co. 
v. Allen, 141 Ga. 413, 81 S.E. 120 (1914). In a dictum this court suggested that 
while the words “reasonable and proper” are too indefinite to serve as a test 
of criminal responsibility, they may be adequate to establish a standard of civil 
responsibility. But see Gaines v. State, 80 Ga.App. 512, 56 S.E.2d 772 (1949). 
The court discusses the case of Hayes v. State, supra, and urges that it has been 
limited in its application by other decisions, ¢.g., Ray v. State 47 Ga.App. 
22, 169 S.E. 538 (1933), and should only be applied where that precise 
question is involved, i.e., a speed statute where the test is a “reasonable and 
proper” rate of speed. All states but Delaware, Louisiana, Mississippi, Tennessee, 
and Vermont have a general speed prohibition using the reasonable and prudent 
or reasonable and proper test, and these tests are approved expressly or by impli- 
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as passed omitted the recommended reasonable and prudent test, and its 
omission made the statute subject to such extreme interpretations that it was 
found too vague and indefinite to be enforced. Despite its legislative his- 
tory, the New York Court of Appeals refused to read this test into the 
statute.® Other attacks on the statute prior to the Firth decision had led to 
a variety of results." The opinion of the New York Court of Appeals on 
the issue will end the uncertainty that existed heretofore. 

In the principal case the court could not have been unaware of 
mounting highway fatalities, in large measure attributable to increased 
speed, and the general concern of the state government and the public with 
the problem. Still it was necessary to hold Firth’s conviction under the 
first subdivision of the law invalid since the law was too vague to be 
acceptable. Analysis of the statute shows that it is a crime to set a vehicle 
in motion, even at the lowest possible speed, if the vehicle is thereafter in- 
volved in an accident which causes injury to another or to his property. 
Since it is common experience that many accidents happen without fault or 
negligence, the statute imposes criminal liability without fault, and makes 
proof of an accident sufficient for conviction.’’ The provisions become 
meaningless since, as the court says, “there is no such thing as a motor 
vehicle speed incapable of endangering life, limb, or property.””?* 





cation in almost every state that has adopted them, except Georgia. The Pennsyl- 
vania decision cited above, while never expressly overruled, has never been 
followed, other Pennsylvania courts reaching an opposite conclusion on the same 
statute. 

9 A lower New York court in the case of People v. Burkhalder, 203 Misc. 532, 
117 N.Y.S.2d 609 (County Ct. 1952) had read the reasonable and prudent test 
into this same statute. 

10 People v. Wilson, 168 N.Y.S.2d 391 (Sup. Ct. 1957). The court held the 
statute constitutional, and a conviction under §56 (1) of the Vehicle and Traffic Law 
of New York was sustained, the court pointing out that a traffic violation is not a 
crime and holding the statute sufficient to support a conviction of a traffic violation. 
Section 2 of the New York Vehicle and Traffic Law provides that offenses against 
it are “traffic violations” and not misdemeanors or felonies unless expressly stated. 
The court of appeals in the principal case agreed that under New York law 
offenses under §56 were traffic violations and not crimes, but held that the con- 
stitutional standards were the same. In People v. Horowitz, 3 N.Y.2d. 827, 144 
N.E.2d 655 (1957), the county court’s reversal of conviction on insufficient evidence 
and constitutional grounds was afhirmed on grounds of insufficient evidence. 
People v. Furber, 5 Misc.2d 614, 133 N.Y.S.2d 101 (County Ct. 1954) (Appeal 
on insufficient evidence; constitutionality was not raised); People v. Sprague, 
204 Misc. 99, 120 N.Y.S.2d 725 (County Ct. 1953) (Affirms conviction) ; People 
v. Roberts, 195 Misc. 172, 89 N.Y.S.2d 367 (County Ct. 1949) where the court 
held that the evidence must show a violation of the specific speed prohibitions 
in §56(2) or §56(3) to sustain a conviction for violation of §56. People v. Wilson, 
supra, contains a listing of New York decisions under this statute. 

11 People v. Gaebel, 2 Misc.2d. 458, 153 N.Y.S.2d 102 (County Ct. 1956). 
Conviction reversed as not supported by the evidence. Dictum suggested the statute 
was too vague to be inforced. 

12 People v. Firth, supra note 1. 

















1958] RECENT DEVELOPMENTS 517 


There is authority under which this statute could be sustained, and the 
extreme interpretations suggested by the court need not be made.’* While 
the rules that operate in this area, either to sustain or to invalidate legis- 
lation challenged as vague, can be considered helpful in the abstract, their 
application to a specific statute will seldom resolve the constitutional ques- 
tion, The rules may aid in supporting a decision, but they offer little help 
in making it. Ultimate decisions on the actual vagueness of legislation seem 
to be made in terms of reasonableness. The rules may help crystallize or 
channel judicial thought as the reasonableness of a statute is weighed, but 
the end result still seems to be opinion.’* Can it be otherwise? 


The decision in the principal case warrants an examination of a similar 
statute in Ohio which combines a general speed prohibition similar to that 
invalidated in the Firth case, but including, as the New York statute did 
not, a reasonable and proper clause, and the assured clear distance rule.’® 
Both the prohibition and the rule are tied together in the first paragraph of 
the statute, and are followed, as in the New York statute, by other para- 
graphs containing specific speed provisions. 

This combination of the general speed prohibition with the assured 
clear distance rule raises interesting constitutional questions which have not 
been adjudicated. In Ohio, the general speed prohibition was held to be 
constitutional prior to its amendment by the inclusion of the assured clear 





13 There is a presumption of a statute’s constitutionality. United States v. 
Butler, 297 U.S. 1, 67 (1935). A statute can not be set aside for indefiniteness 
if it is open to any reasonable construction which will support it. State v. Dvoracek, 
140 Iowa 266, 118 N.W. 399 (1908); State v. West Side St. Ry., 146 Mo. 155, 47 
S.W. 959 (1898). The courts should not declare a statute void on the ground that 
the statute is unintelligible and meaningless in a doubtful case. State ex rel. Forch- 
heimer v. LeBlond, 108 Ohio St. 41, N.E. 491 (1923). See People v. Bulkhalder, 
supra note 9, a lower court decision where the statute in the principal case is 
sustained, but where proof of an accident is mot regarded as sufficient for con- 
viction, and the extreme interpretation made by the Firth court is avoided. 


14 Compare, State v. Scofield, 138 A.2d 415 (R.I. 1958) with State v. Pigge, 322 
P.2d 703 (Idaho 1957), where similar statutes were under consideration. In the 
latter case, a statute prohibiting the operation of any motor vehicle upon the public 
highways in such a manner as to endanger or be likely to endanger any persons 
or property, was found to be unconstitutional and void for uncertainty. In the 
former, a statute reading, “Reckless driving.—Any person who operates a motor 
vehicle on any of the highways of this state recklessly so as to endanger the lives 
or safety of the public shall be guilty of a misdemeanor,” was found to be con- 
stitutional, and not too indefinite and uncertain. Neither decision seems unreasonable. 


15 Onto Rev. Cope §4511.12 (1953), as amended (Page’s Supp. 1957). “No 
person shall operate a motor vehicle ... in and upon the streets and highways at 
a speed greater or less than is reasonable or proper, having due regard to the 
traffic, surface, and width of the street or highway and any other conditions, and 
no person shall drive any motor vehicle . . . in and upon any street or highway 
at a greater speed than will permit him to bring it to a stop within the assured 
clear distance ahead.” 
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distance rule.'® In the only other state where a similar statute has been 
challenged, the validity of the general speed prohibition was questioned, 
but not that of the assured clear distance rule.’*? Therefore we have no 
decision on the constitutionality or unconstitutionality of the assured clear 
distance rule. Perhaps one reason for this is the apparent reluctance of 
prosecuting attorneys to use the rule to impose criminal liability. The de- 
fendant, in cases where the assured clear distance rule seems to have been 
violated, is tried for reckless driving, for violation of the general or specific 
speed prohibitions, or for manslaughter based on the violation of these 
statutes."* And when an attempt to utilize the rule for a criminal pro- 
secution was made, the judiciary seemed equally reluctant to apply it.’° A 
search of recorded cases supports, by absence of example, the conclusion 
that the predication of criminal liability on the violation of the assured 
clear distance rule alone has not yet received the blessing of any court of 
record, Yet the rule is drafted as a prohibition, a penalty for violation is 
provided, and it is utilized by the state highway patrol as a basis for cita- 
tions.” It has, however, received frequent use in civil cases either to estab- 
lish negligence per se”! or contributory negligence,” the courts saying the 
rule sets a standard of care.?* If the rule can not be constitutionally used 
to subject an offender to criminal liability, it still may be used by the courts 





16 Qhio v. Schaeffer, supra note 8. The assured clear distance rule was 
enacted in 1929 and added to the speeding prohibition which was then contained 
in Onto GEN. Cove §6307-21. 

17 Towa v. Coppes, 247 Iowa 1057, 78 N.W.2d 10 (1956). In Commonwealth 
v. Klick, 164 Pa.Super. 449, 65 A.2d 440 (1949), the court held the constitutional 
issues had not been properly raised, but added gratuitously that they had no merit. 
The assured clear distance rule was not mentioned. In Oklahoma and Michigan, 
the only other states which have the assured clear distance rule in its statutory 
form, the statute has apparently not been questioned. 


18 Ohio v. Wells, 146 Ohio St. 131, 64 N.E.2d 593 (1945) ; State v. Cheatwood, 
84 Ohio App. 125, 82 N.E.2d. 770 (1948); Ohio v. Brookman, 52 Ohio Op. 283, 
112 N.E.2d. 416 (1952). 


19 State v. Cheatwood, supra note 18. Manslaughter counts based on reckless 
driving, and the general speed prohibition and the assured clear distance rule, 
were affirmed on violation of the general speed prohibition—the jury found the 
defendant had not violated the reckless driving statute—after court agreement that 
the defendant had violated the assured clear distance rule, the court saying “can 
and must be sustained on” violation of the general speed prohibition. (Italics 
added.) 

20 The highway patrol automatically gives a citation based on violation of 
On1o Rev. Cope §4511.21 (1953), as amended, in any accident involving a rear 
end collision. 

21 Lukin v. Marvel, 219 Iowa 773, 259 N.W. 782 (1935); Bowmaster v. 
DePree Co., 252 Mich. 505, 233 N.W. 395 (1930). 


22 Gumley v. Cowman, 129 Ohio St. 36, 193 N.E. 627 (1934); Skinner v. 
Pennsylvania R.R., 127 Ohio St. 69, 186 N.E. 722 (1933). 


23 Skinner v. Pennsylvania R.R., supra note 22. 
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as a civil standard.”* If the assured clear distance rule establishes a criminal 
offense—as it apparently attempts to do—then the rule raises the same 
question as the Firth case: whether it is certain enough and is not so vague 
and indefinite as to be a violation of due process. An argument can be 
made on both sides of the issue. From the discussions of the rule in the 
cases it is difficult to tell whether the courts view this part of the statute as 
creating a criminal offense, a civil standard, or both. The cases can best 
be harmonized by regarding the rule as having both a criminal and civil 
effect. Since the rule is not expressly made a standard of care by the 
legislature, its civil effect is solely the result of its acceptance as such by 
the courts. 

Returning to the principal case, the situation in New York is not 
greatly changed by the decision that the general prohibition is too vague 
to be a basis for criminal liability, for the specific prohibitions on excessive 
speeds remain in effect. The vagueness of the subdivision invalidated could 
have permitted local law enforcement officers—in cases where insufficient 
evidence was available to convict under the specific speed prohibitions, or 
under the reckless driving statute—to attach criminal sanctions to an 
individual’s conduct. The possibility of arbitrary action is one factor to 
consider when general speed statutes are in question. “It follows that in 
deciding upon the admissibility of flexible or indefinite terms, regard must 
be had to the circumstances under which, the persons by whom, and the 
sense of responsibility with which, the law will be applied, and to the con- 
sequences which an error will entail.”*° The same consideration applies 
to the assured clear distance rule. Perhaps the best argument against gene- 
ral speed prohibitions, with 6r without the assured clear distance rule, is 
that even if they can be sustained constitutionally, they are not needed 
to protect the public considering the other statutes available in this area. 

John Yeatman Taggart 





24 Clinkscales v. Carver, 22 Cal.2d 72, 136 P.2d 777 (1943); Empire Life 
Insurance Co. y. Allen, supra note 8; Strickland v. Whatley, 142 Ga. 802, 83 
S.E. 856 (1914) ; Solan & Billings v. Pasche, 153 S.W. 672 (Tex. Civ. App. 1913) ; 
Houston & T.C. Ry. v. Stevenson, 29 S.W.2d 995 (Tex. Comm. App. 1930). 

2> Freund, The Use of Indefinite Terms in Statutes, 30 Yave L. J. 438 (1921). 








DUPLICATE ORIGINALS AND THE 
BEST EVIDENCE RULE 


Chrismer v Chrismer, 
103 Ohio App. 23, 144 N.E.2d 494 (1956) 


The plaintiffs were the payees of a promissory note executed by 
the defendant-maker. The maker requested that two identical notes be 
made, and this was done with the aid of carbon paper. The maker took 
the original and the payees retained the carbon copy. As the executor 
of the defendant-maker’s estate was unable to produce the original note, 
the plaintiffs were allowed to introduce their copy into evidence without 
accounting for the original. The defendant objected on the grounds 
that the plaintiffs failed to lay a proper foundation for the introduction 
of their copy as the best evidence. The appellate court affirmed the trial 
court’s decision that the carbon was secondary evidence and therefore 
not properly introduced." 

The Chrismer case is one of first impression in Ohio.? The real 
issue in this case was whether under the best evidence rule the carbon- 
made note could be regarded as primary evidence of the transaction 
between the parties. Although there is some disagreement as to the 
application of the best evidence rule,® most modern writers adopt the 
view that it is shorthand for the rule requiring the production of the 
original document.‘ Historically, the original document rule was 





1 Chrismer v. Chrismer, 103 Ohio App. 23, 144 N.E.2d 494 (1956), reversed 
and remanded for new trial. Although the appellant court agreed the note was 
secondary evidence, the court held prejudicial error was committed by rejecting 
the note upon the final submission of the case to the court. 

2 The court in this case held that a carbon copy of a promissory note is not 
a negotiable instrument. Onto Rev. Cope §1301.03 (1953). This Note will not 
discuss the question of negotiability as this does not bear upon the operation of 
the best evidence rule. International Harvester Co. v. Elfstrom, 101 Minn. 263, 
112 N.W. 252 (1907). A copy of a promissory note was held to be secondary 
evidence in Struam v. Klaurens, 140 Neb. 830, 2 N.W.2d 319 (1942); Brown 
v. Van Tuyl, 40 Wash. 2d 364, 242 P.2d 1021 (1952). It should be noted that the 
issue of negotiability was not directly before the court since the action was 
between the parties to the original agreement. Wurlitzer Co. v. Dickinson, 247 
Ill. 27, 93 N.E. 132 (1910). 

3 The term “best evidence” first appeared in the case of Ford v. Hopkins, 
1 Salk 283, 91 Eng. Rep. 250 (1699). This phrase was subsequently applied by 
some of the earlier writers starting with Lord Gilbert in 1726 to mean the 
“utmost proof the nature of the case is susceptible.” For an historical development 
see 4 WicmorE, EvipENCE §1173 (3d ed. 1940). Some of our courts have followed 
this application e.g., Gay v. United States, 118 F.2d 160 (7th Cir. 1941); Pettit v. 
Campbell, 149 S.W.2d 633 (Tex. Civ. App. 1941). 

4Michigan Banker's Ass’n. v. Ocean Acc. & Guarantee Corp, 274 
Mich. 470, 264 N.W.868 (1936). THAYER, PRELIMINARY TREATISE ON EVIDENCE 
489 (1898) stated: “Indeed it (best evidence) would probably have dropped 
naturally out of use long ago, if it had not come to be a convenient, short descrip- 
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developed to protect against inaccuracy and fraud in proving the terms 
of a particular writing.® 

In the majority of cases it is not difficult to determine which terms 
are the ones to be proved, or to distinguish the original writing from 
other evidence of the terms. More difficult are the cases where it is 
contended that duplicate originals were executed. The courts have 
recognized that “duplicate originals” have the same evidentiary status as 
an original writing.® 

The “duplicate” in legal conception is an original instrument re- 
peated.” This is illustrated in the cases where a carbon impression is 
simultaneously produced by the same stroke that creates the original. 
In that instance the legal act embraces all the writings and the courts 
have received each writing as the original.® 

A duplicate original exists when the parties intend the writing to 
have such effect. Frequently the courts become so concerned with the 
operational mechanics that they fail to consider the effect the parties 
gave to the particular writing. This is particularly evident in the cases 
dealing with photostats and photographs.® Fundamentally, the courts 
should first look to see if the parties wanted a writing to be an original. 
The rule is designed to protect the parties and they should be able to 
control its application regardless of the wisdom of their own act. 

Some courts have looked for an express intent to have carbon 
copies function as an original.’” Many of the courts however receive 
carbons as duplicate originals unless there appears to be an express intent 
to the contrary.’* In the present case the plaintiffs’ evidence tended to 
show the maker expressly stated he wanted two notes representing his 
indebtedness, Since it appears that both writings were intended to repre- 





tion of the rule as to proving the contents of a writing.” 4 WicMorE, EvIDENCE 
§1174; 1 Jones, EvipeNce §§199-200 (4th ed. 1938); Note, The Best Evidence 
Rule—A Criticism, 3 Newark L. Rev. 200 (1938). 

5 For a complete historical development see 4 WicMoRE, EviDENCE §§1177- 
1179; 1 Jones, EVIDENCE §199. 

64 Wicmorg, EVIDENCE §1234; McCormick, EvipENCE §206 (Hornbook 1954) ; 
1 Jones, EvIDENCE §209. 

7 Schroer v. Schroer, 248 S.W.2d 617 (S.Ct. Mo. 1952). 

8 Wurlitzer Co. v. Dickinson, supra note 2; Oberlin v. Pyle, 114 Ind. App. 21, 
49 N.E.2d 970 (1943); Gus Dattilo Fruit Co. v. Louisville & N. R. Co., 238 Ky. 
322, 37 S.W.2d 856 (1931); International Harvester Co. v. Elfstrom, supra note 2, 
Annot., 51 A.L.R. 1498 (1927); see also supra note 6. 

® See infra note 26. 

10 Tampa Shipbuilding & E. Co. v. General Construction Co., 43 F.2d 309 
311 (5th Cir. 1930) stated: “Duplicates exist only when two instruments have both 
been recognized and established by the parties concerned as evidence of their act.” 
Lockwood v. L. L. Freight Lines, 126 Fla. 474, 171 So. 236 (1936). Mauritz v. 
Schwind, 101 S.W.2d 1085 (Tex. Civ. App. 1937); McCormick, EvipENce §206. 

11“A growing number of courts today treat all carbons, when authenti- 
cated as true reproductions, as if they were duplicate originals. . . .”. McCormick, 
EvIDENCE §206, at 420; 1 Jones, EVIDENCE §209; see supra note 8. 
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sent the transaction, the plaintiffs’ carbon should have been admitted as 
a duplicate original. 

The cases indicate that the duplicate original doctrine is not gov- 
erned solely by the intent of the parties. The courts also look to the time 
and manner in which the writings are brought into existence. The usual 
approach in evaluating a writing as either an original or a copy is to 
determine whether the writing was created simultaneously with the 
original, 

Today mechanical reproductions are mainly done by use of carbons. 
One of the most frequently cited cases for the application of the dupli- 
cate original doctrine to carbon copies is International Harvester v. 
Elfstrom.’* The court in reference to the admission of a carbon copy 
without accounting for the original said: 

If the reproduction is complete there is no practical reason 

why all the products of the single act of writing the contract 

and affixing a signature thereto should not be regarded as of 

equal value. In this instance the same stroke produced both 

signatures. '* 
The Ohio court did not accept the reasoning of the International 
Harvester case. Not all of the courts have accepted this view with re- 
spect to carbon copies.’* Nevertheless, many jurisdictions have applied 
the duplicate original doctrine to carbon-made writings such as letters,’® 
sales slips,’® reports,’? assignments,'* bills of lading,’ deposit slips,*” 
contracts,”! leases,** and other types of written documents.”* 





12 Supra note 2. 

13 Jd. at 264, 112 N.W. at 253. 

14 See cases collected in 1 Jones, EvipENCE §209; 20 Am. Jur., Evidence 
§390 (1939). 

15 General Life Ins. Co. v. Carter, 52 N.E.2d 509 (Ind. App. 1944) rev'd on 
other grounds, 222 Ind. 557, 54 N.E.2d 944 (1944) ; Liberty Nat'l Bank & Trust Co., 
v. Louisville Trust Co., 295 Ky. 825, 175 S.W.2d 524 (1943); Hay v. Am. Fire 
Clay Co., 179 Mo. App. 567, 162 S.W. 666 (1913); for cases contra see supra 
note 140. 

16 Douglas v. Parker, Commercial Co., 28 Ariz. 47, 235 Pac. 148 (1925) ; 
Spottiswood v. Weir, 66 Cal. 525, 6 Pac. 381 (1885); Morrow v. State, 190 Md. 
559, 59 A.2d 325 (1948); Wurlitzer Co. v. Dickinson, supra note 2; State v. 
Albertalli 78 N.J.L. 90, 73 Atl. 128 (1909). 

17 Gus Dattilo Fruit Co. v. Louisville, supra note 8; Oberlin v. Pyle, supra 
note 8; State v. Stockton, 38 Tenn. App. 90, 270 S.W.2d 586 (1954). 

18 Carter v. Carl Merveldt & Sons, 183 Okla. 152, 80 P.2d 254 (1938); 
Maston v. Glen Lumber Co., 65 Okla. 80, 163 Pac. 128 (1917). 

19 Louisville & N. R. Co. v. Gibson, 294 Ky. 55, 170 S.W.2d 907 (1943); 
Walker v. So. R. Co., 76 S.C. 308, 56 S.E. 952 (1907). 


20 Schroer v. Schroer, supra note 7. 

21 International Harvester Co. v. Elfstrom, supra note 2; Stern Equipment 
Co., Inc. v. Portell, 116 A.2d 601 (D.C.Mun. App. 1955); Quinn v. Standard Oil 
Co., 249 Mass. 194, 144 N.E. 53 (1924); Parodi v. Universal Ins. Co., 128 N.J.L. 
433, 26 A.2d 557 (1942). 
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The courts have almost consistently held that those writings created 
subsequent to the original are merely secondary evidence of the terms. 
Thus letter press copies,?* hand-copies,*> and photostats and _photo- 
graphs*® have been held inadmissible if the original is available and can 
be produced. This indicates that an arbitrary time line has been drawn 
to separate the originals from the copies. 

The courts in applying the duplicate original doctrine have failed 
to define adequately the term “original.” If “original” includes only 
those writings the parties intend to be originals, then the reliability of the 
reproduced writing is important only as an element in proving intent. 
Thus a photograph could not be primary evidence if the parties did not 
intend it to be an original. If “original” includes those writings which 
are as accurate as the original then the reliability of the reproduced 
writing is of utmost importance. With this approach, a photostat upon 
proper authentication might well be received as primary evidence of the 
terms of a writing. 

The application of the best evidence rule is further complicated 
by the term “best evidence.” This term is misleading because it does 
not necessarily refer to the most convincing evidence capable of being 
produced.”” The fact that “best evidence” has been superimposed upon 
the original document rule has resulted in some courts excluding reliable 
reproductions because they were not the best possible evidence available. 
This is illustrated by several of the cases refusing admission to photostats 
or photographs.”® 





22 Carroll v. Peake, 1 Pet.-18 (1828); Peaks v. Cobb, 192 Mass. 196, 77 
N.E. 881 (1906). 

23 Robinson v. State, 38 Ala. App. 315, 82 So. 2d 815 (1955) (a signed con- 
fession) ; Campbell v. Pure Oil Co., 92 Ga. App. 523, 88 S.E.2d 630 (1955) (notice 
of discharge) ; for further cases see Annot. 51 A.L.R. 1498 (1927). 

24 Nodin v. Murray, 3 Camp. 228, 170 Eng. Rep. 1363 (1812); Federal Union 
Surety Co. y. Indiana Lumber & Mfg. Co., 176 Ind. 328, 95 N.E. 1104 (1911); 
Falardeau v. Smith, 13 Ohio C.C.R. (n.s.) 268 (1909); a more liberal attitude was 
taken in McAuley v. Siscoe, 110 Kans. 804, 205 Pac. 346 (1922) which states: “Mod- 
ern ways of doing business and modern inventions necessarily modified the rigidity 
of ancient rules of evidence touching correspondence.” For cases distinguishing 
the letter press see Spottiswood v. Weir, supra note 16; International Harvester 
Co. v. Elfstrom, supra note 2. 

254 WicmorE, EvIDENCE §1273. 

26 Hosey v. Southport Petroleum Co., 244 Ala. 45, 12 So. 2d 93 (1943); 
Olsen v. N.Y. Life Ins. Co., 299 Iowa 1075, 295 N.W. 833 (1941); People v. Wells, 
380 Ill. 347, 44 N.E.2d 32 (1942); for a collection of cases see Annot. 142 A.L.R. 
1262 (1942); contra, Leathers v. Salvor Wrecking & Transp. Co., 2 Woods 680 
(1875). Most of these cases talk in terms of reliability rather than intent. 

27 Because the term “best evidence” has no practical utility many writers 
agree the sooner the phrase is abandoned the better. See supra note 4. 

28 People v. Wells, supra note 26; Union Cent. Life Ins. Co. v. Mendenhall, 
183 Ark. 25, 34 S.W.2d 1078 (1931); Wilson v. Glens Falls Ins. Co., 309 Ill. App. 
286, 32 N.E.2d 961 (1941); Black Mountain Corp. v. Parsons, 277 Ky. 486, 126 
S.W.2d 874 (1939). 
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At the inception of the original document rule, there were no 
means of reproduction more reliable than hand copying. Consequently, 
the best evidence that could be introduced to carry out the purpose of 
the rule was the original writing itself.” Today this exclusionary rule 
should still refuse preference to memory testimony, hand-copies, and 
other written evidence which common experience has shown to be less 
trustworthy. On the other hand when error, fraud, or imposition are 
not to be feared from a reproduced writing there is no reason to demand 
production of the original.*° In that case the reproduction is an original. 


Although the courts do not rest the duplicate original doctrine 
solely on the intent of the parties, they fail to evaluate realistically the 
evidentiary quality of certain types of writings. This has resulted in the 
illogical situation of preferring carbon copies over photostats or photo- 
graphs. The latter processes of reproduction make the writings as 
reliable as the original. As long as the photostat or photograph is read- 
able, it will bear the same words as the writing from which it was taken. 
The reliability of these methods of reproduction has been recognized 
in various legislative enactments.*! 


The courts must recognize that the best evidence rule gives prefer- 
ence to those writings which the parties intend to be originals and those 
writings which are as reliable as the original. Either approach should 
have upheld the plaintiffs’ copy in the present case as admissible without 
accounting for the original note, The courts must also begin to evaluate 
logically the reliability of each writing introduced into evidence.*? The 
rigidity of the existing categories of reliability must be modified if the 
best evidence rule is to be properly applied to future cases. Modern day 
methods and needs demand the re-evaluation and clarification of this 
restrictive rule of evidence. 

Joanne Wharton 





29 Fear of inaccuracy of a letter press copy was stated by Lord Ellenborough 
in Nodin v. Murray, supra note 24, although he did recognize it as more reliable 
than a copy taken by suocessive imitations; Steyner v. Droitwich, Skinner 623, 
90 Eng. Rep. 280 (1696); see supra note 5. 

30 Gus Dattilo Fruits Co. v. Louisville, supra note 8; United States v. Manton, 
107 F.2d 834 (2d Cir. 1938). 

31 Federal Business Records Act, 49 Srat. 1561 (1932), 28 U.S.C. §1732 
(1952). See also UNirorm Business Recorps As Evipence Act, 9A U.L.A. 299 
(1957) ; Onto Rev. Cope §§2317.40-41 (1953); PHoTOGRAPHIC COPIES OF BUSINESS 
AND Pus.ic Recorps As Evipence Act, 9A U.L.A. 334 (1957, adopted by 32 states. 


32In evaluating this rule the courts should look to the whole process of 
judicial proof. See Note, supra note 4; WiGMoRE, THE SCIENCE OF JUDICIAL PROOF 
§1 (3d ed. 1947) ; Michael, Book Review, 33 Cor. L. Rev. 770 (1933) ; McCormick, 
EvipENCE §206 suggests that all mechanically produced copies upon authentication 
as accurate reproductions should come in unless the court in its discretion requires 
the original. In this context see Priddy-Maer Elevator Co. v. Wenzel, 120 Kan. 423, 
243 Pac. 1016 (1926). 

















FAILURE OF GRAND JURY FOREMAN TO SUBSCRIBE 
NAME TO INDICTMENT 


Kennedy v. Alvis, 145 N.E.2d 361 (Ohio C.P. 1957) 


An Ohio grand jury returned an indictment charging plaintiff with 
the offense of armed robbery. The accused entered a plea of not guilty 
and upon trial was convicted and sentenced to the Ohio penitentiary. 
Subsequently it was discovered that the foreman of the grand jury had 
failed to sign the “true bill” endorsement. Habeas corpus was granted 
on the basis that the accused’s rights were prejudiced. Held, that the 
petitioner’s substantial rights were prejudiced by not being presented 
with a “certification by the foreman of the grand jury to the effect 
that the indictment was found by the grand jury in the manner provided 
by law.””? 

Under both the Constitution of the United States? and the Ohio 
Constitution* no person may be held to answer for a capital crime except 
upon the presentment or indictment of a grand jury. However, a 
question may arise as to whether an actual indictment has been returned 
by the grand jury.* 

Ohio Revised Code section 2939.20 reads as follows: 

At least twelve of the grand jurors must concur in the 
finding of an indictment. When so found, the foreman shall 
indorse on such indictment the words “a true bill” and sub- 
scribe his name as foreman. (Emphasis added.) 


The precise effect of a foreman’s failure to subscribe his name 
on an indictment has not been harmoniously decided among the various 
jurisdictions, Courts in Texas have consistently held that the signature 
of the foreman is not essential to the validity of the indictment. This 
is true even when a statute seemingly requires the signature of the 
foreman.® A succinct statement of the Texas position is found in the 
case of Day v. State,’ wherein it is stated: 

Article 439 of the Code of Criminal Procedure does set out 

in detail the requisites of an indictment, and among the other 

requirements there stated is the following provision: Sec. 9: 

“Tt (the indictment) shall be signed officially by the foreman 





1 Kennedy v. Alvis, 145 N.E.2d 361 (Ohio C.P. 1957). 

2U.S. Const. amend. V. 

3 Onto Const. art. I1(D). 

4“The question presented to the court is not whether there is a defect in 
an indictment but whether there is in this case an indictment.” Kennedy v. Alvis, 
supra note 1. 

5 Hannah v. State, 1 Tex. App. 578 (1876); Seary v. State, 89 Tex. Cr. 
R. 478, 232 S.W. 319 (1921); James v. State, 52 Tex. Cr. R. 21, 105 S.W. 179 
(1907). See Annot., 30 A.L.R. 721 (1924). 
6 Tex. Cope Crim. Proc. art. 396 (1953). 
761 Tex. Cr. R. 114, 134 S.W. 215 (1911). 
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of the grand jury.” This article taken alone would seem to 


indicate that the indictment would be fatally defective if not 

so officially signed. It will be noted, however, that article 565 

of the Code of Criminal Procedure of 1895 directly refers 

to and expressly limits and controls so much of article 439 as 

is herein invoked, Article 565, supra, is as follows: 

“Exceptions to the form of indictment or information may be 

taken for the following causes only: ... (2) The want of 

any other requisite or form prescribed by articles 439 and 466, 

except the want of the signature of the foreman of the grand 

jury... (Emphasis added.) 

The decision in the Day case, stripped of all other language, turned 
squarely on the statute. No contention has ever been seriously enter- 
tained by the Texas courts that the foreman’s signature is essential to 
a constitutionally adequate indictment. For this reason, the Texas decisions 
have nothing to offer in the way of a basic argument for, or against, 
the requirement of a foreman’s signature on the indictment. 

North Carolina seems committed to a position similar to that taken 
by Texas; however, the most widely cited decision on the question quite 
clearly points out that North Carolina has no statute requiring an indict- 
ment to be signed by the foreman of a grand jury.* Consequently 
here again there is no applicable authority bearing on the Ohio problem. 

Iowa has also repeatedly refused to set aside a conviction where 
a defect was claimed because the foreman failed to subscribe his name 
to the indictment.® Even though Iowa has what appears to be a man- 
datory statute’ requiring the signature of the foreman, the courts have 
consistently regarded the statute as directory only.’? 

The Ohio Supreme Court has never ruled on the question raised 
in the instant case. It may be noted, however, that Revised Code section 
2939.20 embodies the mandatory phrase “the foreman shall indorse 
en such indictment the words ‘a true bill’ and subscribe his name as 
foreman.” In the case of Coburn v. State,* the Alabama Supreme 
Court found an indictment to be fatally defective because of the failure 
of the foreman of the grand jury to properly subscribe his name as 
prescribed by statute. The same conclusion was reached in Whitley v. 
State,'* wherein the court held that “where an indictment is not indorsed 
‘a true bill,’ and signed by the foreman of the grand jury, as required 
by Code 1907, section 7300, it is not valid.” This widely cited case 
is representative of the position taken in most jurisdictions having a 
statute similar to Ohio’s."* 





8 State v. Avant, 202 N.C. 680, 163 S.E. 806 (1932). 

® State v. Fisher, 172 Iowa 462, 154 N.W. 587 (1915). 

10 Towa Cope ANN. §772.1 (1946). 

11 Waw-Kow-Chaw-Neek-Kaw v. United States, 1 Morris 332 (Iowa 1844). 
12151 Ala. 100, 44 So. 58 (1907). 

13 166 Ala. 42, 52 So. 203 (1910). 

14 People v. St. Clair, 244 Ill. 444, 91 N.E. 573 (1910); Johnson v. State, 
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Based on the weight of authority alone, it would seem that the 
Kennedy case properly holds invalid an indictment not signed by the 
foreman of the grand jury. But, habeas corpus might well have been 
denied had proper steps been taken to amend the indictment. Ohio 
has a statute of broad import which provides that the court may at any 
time before, during, or after the trial amend the indictment, information, 
or bill of particulars, in respect to any defect, imperfection or omission 
in form or substance, or of any variance with the evidence, provided 
no change is made in the name or identity of the crime charged.’® This 
statute has been held constitutional even to the extent of permitting 
the amendment of an indictment during trial to show venue, where 
the offense was sufficiently described..* In the case of Pierpont v. 
State,’ the court held that it did not prejudice the defendant to permit 
the amendment of an indictment for murder by indorsing thereon the 
words “a true bill” where the foreman of the grand jury inadvertently 
failed to write these words over his signature. Under the provisions 
of Revised Code section 2939.20, it is just as mandatory that the indict- 
ment be indorsed “a true bill” as it is that the foreman of the grand 
jury subscribe thereon his name. The absence of one can be no more 
prejudicial than the absence of the other. 

It is submitted that the indictment in the instant case served its 
primary function of informing the defendant of the charge and accusa- 
tion he need defend against."* Having done this, there would appear 
to be no reason why the judge could not have taken steps to secure 
the signature of the foreman of the grand jury. As paragraph four 
of the syllabus in United States v. Long’® states: 

Failure of foreman of Grand Jury which voted a true 

bill against defendant to sign the bill, because of inadvertence, 

related to a merely ministerial act, which could be supplied by 

foreman in open court and in the presence of the Grand Jury, 

and such procedural defect did not warrant a dismissal of the 

indictment. 

Such a solution would be in line with the modern trend of our 
legislation and jurisprudence which is aimed at preventing an accused 
from defeating justice by pleading technicalities that are not in any 
way harmful or prejudicial to his rights.” 

M. J. Shaw 
23 Ind. 32 (1864); Goldsberry v. State, 92 Neb. 211, 137 N.W. 1116 (1912); 
People v. Lester, 267 App. Div. 537, 48 N.Y.S.2d 409 (1944); People v. Rice, 
185 Misc. 473, 56 N.Y.S.2d 833 (1945). 

15 On1o Rev. Cope §2941.30 (1953). 

16 Breinig v. State, 33 O.L.R. 648, 9 Ohio L. Abs. 333 (1930), aff'd, 124 
Ohio St. 39 (1931). 

1749 Ohio App. 77, 195 N.E. 264 (1934). 

18 People v. Gould, 237 Mich. 156, 211 N.W. 346 (1926). 

19118 F. Supp. 857 (D. Puerto Rico 1954). 

20 State v. Gates, 27 Ohio L. Abs. 302 (1938). 








JURY TRIAL NOT WAIVED BY SIMULTANEOUSLY 
PENDING MOTIONS FOR DIRECTED VERDICT 


Carter-Jones Lumber Co. v. Eblen, 
167 Ohio St. 189, 147 N.E.2d 486 (1958). 


With this opinion the Ohio Supreme Court has cleared from the 
books a 57-year old rule which—together with a myriad of exceptions 
thereto—had posed a continuing threat to the unwary advocate. Orig- 
inally propounded in First National Bank v. Hayes & Sons,’ it provided 
that concurrently pending motions for directed verdict made by the parties 
at the close of the evidence clothed the court with the functions of the 
jury and that a directed verdict should not then be set aside except as 
against the weight of the evidence. A further proviso in the Hayes case 
indicated that all this happened only when the party whose motion was 
denied failed to request the case go to the jury on its facts. The when, 
where and how of making this request have since furnished grist for 
subsequent litigation of and exception to the rule.? 


The present case aptly illustrates the sort of situation in which the 
rule has operated. During trial before the Akron Municipal Court 
after both the parties had rested, plaintiff moved for a directed verdict. 
Defendant renewed his motion for directed verdict made at the close of 
plaintiff’s case. The court stated it would rule on both motions after an 
hour’s recess for lunch; with the recess over and before the jury had 
been dismissed, the court stated it was deciding the case on its merits 
and found in favor of the plaintiff. Defendant immediately requested 
that the case go to the jury on its facts, and alternatively sought to 
withdraw his motion for directed verdict. The court ruled the request 
came too late and entered judgment. On appeal the Summit County 
Court of Appeals reversed the judgment on the ground that defendant 
was not afforded a reasonable opportunity to request submission of the 
facts to the jury. The case was taken to the Ohio Supreme Court upon 
allowance of a motion’to certify, and the appellate court’s judgment was 
affirmed, one judge concurring separately and the chief justice dissenting. 

Rather than affirm on the ground used by the court of appeals, as 
urged by Judge Zimmerman in his concurring opinion, Judge Matthias 
for the five-judge majority re-examined the entire rule, found it sup- 





164 Ohio St. 100, 59 N.E. 893 (1901); for a recent court of appeals case 
employing the new Ohio rule, see Ohio-River-Frankfort Cooperage Corp. v. 
Brainard, 148 N.E.2d 68 (1958). 

2 Buckeye State Bldg. & Loan Co. v. Schmidt, 131 Ohio St. 132, 2 N.E.2d 
264 (1936); Pittsburgh, Cincinnati, Chicago & St. Louis Ry. v. Luthy, 112 Ohio 
St. 321, 147 N.E. 336 (1925); Nead v. Hershman, 103 Ohio St. 12, 132 N.E. 
19 (1921); Perkins v. Board County Comm'rs, 88 Ohio St. 495, 103 N.E. 
377 (1913). 
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ported by “neither experience nor reason and justice,”* and held that 
any motion for directed verdict in Ohio requests a ruling on law only. 

The Hayes rule is variously described as the “majority rule”* and 
as the “New York rule.”*® The leading case of Buetell v Magone® 
had made it a fixture of federal practice prior to its abrogation by Rule 
50 (a) of the Federal Rules of Civil Procedure. The reasoning upon 
which the rule rests has been expressed several ways,’ but the two theories 
described by Judge Matthias cover the field: (1) that the consecutive 
motions are indications by each party that he desires to waive jury trial, 
and (2) that the motions indicate agreement between the parties that 
no question of fact remains in the case. The majority opinion finds the 
first theory to be inappropriate both because the facts normally indicate 
no such desire on the part of the complaining party (ordinarily inadver- 
tance on the part of counsel is assigned as the reason for letting things 
progress to this point) and because the Ohio statutes specifically provide 
the method of waiving jury trial and the Hiayes rule fits none of the 
specified categories.® The second theory is rejected on the ground that 
a motion for directed verdict is a request for a ruling on law only and 
admits no facts except for purposes of the ruling.® 

A considerable body of case law interpreting the Hayes rule had 
been developed since inception of the rule in 1901. Jury trial was held 
waived by consecutive motions for directed verdict upon the pleadings 
after impaneling of the jury but prior to presentation of any evidence.’® 
In Perkins v. Board County Comm'rs" both parties sought directed 
verdicts at the close of the evidence; it was held to be reversible error not 
to grant defendant’s request that the case go to the jury when the request 
came after defendant’s motion was overruled and prior to a ruling on 
plaintiff’s motion. 





3 Carter-Jones Lumber Co. v. Eblen, 167 Ohio St. 189, 207, 147 N.E.2d 
486 (1958). 

453 Am. Jur., Trial §§341-346 (1945); Annot., 108 A.L.R. 1315 (1937); 
Annot., 69 A.L.R. 633 (1930); Annot., 18 A.L.R. 1433 (1922). 

588 C.J.S., Trial §256(b). 

6157 U.S. 154 (1895). 

753 Am. Jur., Trial §343 (1945). 

8 Ou10 Rev. Cope §2315.20 (1953), provides: “In actions arising on contract, 
trial by jury may be waived by the parties, and in other actions with the assent 
of the court as follows: 

“(A) By consent of the party appearing, when the other party fails to 
appear at the trial, in person or by attorney; 

“(B) By written consent, in person or by attorney, filed with the clerk; 

“(C) By oral consent in open court entered on the journal.” Cf. N.Y. Civ. 
Prac. Act §426. 

® Hamden Lodge v. Ohio Fuel Gas Co., 127 Ohio St. 469, 189 N.E. 246 
(1934). 

10 Strangward v. American Brass Bedstead Co., 82 Ohio St. 121, 91 N.E. 
988 (1910). 

11 88 Ohio St. 495, 103 N.E. 377 (1913). 
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Nead v. Hershman and Pittsburgh, Cincinnati, Chicago & St. 
Louis Ry. v. Luthy’* presented a related problem. In both cases defend- 
ant first made a motion for directed verdict, and this was followed by a 
similar motion by plaintiff. In each case the court sustained plaintiff’s 
motion without ruling on the motion by the defendant. In the Hershman 
case the defendant then requested the case go to the jury while in Luthy 
the defendant merely excepted to the court’s ruling. The supreme 
court found reversible error in each instance, since neither defendant 
had the opportunity to determine whether he wished to go to the jury 
after requesting a ruling on the question of law. It is clear, however, 
that either defendant could have avoided the problem by reserving his 
right to have the case go to the jury when he made his motion. 

It had also been held that the Hayes rule did not apply when 
defendant made the initial motion for directed verdict, his motion was 
ruled upon, and plaintiff then made a motion for directed verdict.'* 
Thus the second moving party could always avoid the “trap” by waiting 
for a ruling on the preceding motion before making his own motion. 
Of course the rule did not apply to defendant’s motion at the close of 
plaintiff’s case, even if plaintiff purported to join in the motion.” 

In Buckeye State Bldg. &§ Loan Co. v. Schmidt'® at the close 
of the evidence defendant sought a directed verdict and plaintiff asked 
for judgment. The court then announced it would dismiss the jury, 
and after argument between counsel in which defendant said he was 
reserving the right to introduce further evidence, plaintiff announced 
he wished to withdraw his motion since he did not think the judge 
could dismiss the jury. Plaintiff did nothing more until eight days later 
when he filed a motion seeking a separate finding of law and facts 
and attempting to reserve his right to have the case go to the jury. The 
supreme court held plaintiff’s action came too late. A later case did hold 
that a party is entitled to a separate finding of law and facts when the 
judge sits as jury after consecutive motions for directed verdict." 

It appears that the instant case could have been reversed, as urged 
by Judge Zimmerman, upon the theory underlying Perkins, Hershman, 
and Luthy—i.e., that the party against whom the ruling is made should 
have some opportunity to reserve jury trial, However, Judge Zimmer- 
man’s suggestion that the trial judge was under a duty to explain the 
effect of the motions to counsel before ruling does not seem to have 
a basis in any prior holding. ‘The discussion in Ohio Jurisprudence™® 
refers only to a case in which the judge did follow this procedure and 





12103 Ohio St. 12, 132 N.E. 19 (1921). 

13112 Ohio St. 321, 147 N.E. 336 (1925). 

14 Satterthwaite v. Morgan, 141 Ohio St. 447, 48 N.E.2d 653 (1943). 

15 Canton vy. Pryke, 5 Ohio App. 364, 26 Ohio C.C. Dec. 465 (1916). 

16 131 Ohio St. 132, 2 N.E.2d 264 (1936). 

17 Levick v. Bonnell, 137 Ohio St. 453, 30 N.E.2d 808 (1940). 

1839 Onto Jur., Trial §219 (1935): “[TJhe general rule, which is the one 
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in which the court of appeals held no party could later claim surprise.’® 
There is also the possibility under such a holding that a party may pur- 
posely fail to reserve his right to go to the jury, hoping to get the nod 
from the judge, but secure in the knowledge he can always go to the 
jury if he loses. 

It appears that the supreme court had reached a point in regard 
to the Hayes rule at which it was no longer willing to deprive a party 
of his constitutional right to jury trial because of counsel’s inadvertence 
while at the same time further exceptions to the rule would have made 
it a mockery of two-guess verdicts. In specifically overruling Hayes and 
its subsequent cases,”° the court has handled the matter most effectively. 

The broad language in the opinion may present some problems 
regarding the status of waiver of jury trial generally in Ohio. How 
would the court now treat the following situation? At the close of the 
evidence both parties consecutively enter motions for directed verdict. 
The judge, inadvertently following the now discarded Hayes rule, an- 
nounces he will dismiss the jury and decide the case on law and facts 
himself. Neither party objects, and the jury is dismissed—although 
there was sufficient time between the judge’s pronouncement and dis- 
missal of the jury for counsel to raise objection. Must the case now be 
tried anew or will counsel be deemed to have waived jury trial by their 
actions??1_ Too narrow an interpretation of the jury waiver statute” 
would seem to defeat substantial justice in certain limited instances. 


Marshall H. Cox, Jr. 


established by the Ohio courts, is that if both parties to an action, at the con- 
clusion of all the evidence in the case, request the court to instruct a verdict— 
the plaintiff for a verdict in his favor and the defendant for a verdict in his 
favor—without making any request that the jury be allowed to determine any 
question of fact or indicating any desire to avail themselves, individually, of 
their right to have questions of fact submitted to the jury if their motions are 
denied, particularly after the court calls attention to the legal significance of 
simultaneous motions by both parties and extends the opportunity to withdraw 
them, the parties thereby clothe the court with the functions and duties that 
ordinarily rest in the hands of the jury and submit the case for its findings upon 
the facts as well as the law.” (Emphasis added.) 

19 State Auto Mut. Ins. Assn. v. Spileski, 10 Ohio L. Abs. 618 (1931). 

20 Also specifically overruled were: Levick v. Bonnell, supra note 17; 
Industrial Comm’n v. Carden, 195 N.E. 551 (1935); Perkins v. Board 
County Comm’rs, supra note 2; Strangward v. American Brass Bedstead Co., 
supra note 10—each as it related to the Hayes rule. 

21 Whitworth v. Steers, 12 Ohio C.C. Dec. 272 (Cuyahoga county 1893) ; 
aff'd mem., 53 Ohio St. 686, 44 N.E. 1150 (1895). 

22 Supra note 8. 











LIFE INSURER LIABLE FOR DEATH CAUSED BY 
BENEFICIARY WITHOUT INSURABLE 
INTEREST IN DECEDENT 


Liberty Nat'l Life Ins. Co. v. Weldon, 
100 So. 2d 696 (Ala, 1957) 


It has been generally held that a life insurance policy, procured by 
and for the benefit of one without an interest in the life of the person 
insured, is illegal and void as against public policy. While such policies 
have been characterized as wagers or as contracts which tend to promote 
crime, the insurable interest rule has been limited in its application to 
actions which have tested the contractual obligation of the insurer toward 
the beneficiary. In the present case, the Alabama Supreme Court was 
presented with a situation which directly involved the underlying policies 
of the rule.” 

Mrs. Dennison procured life insurance policies from the three 
defendant companies on the life of her two-year-old niece by marriage, 
Shirley Weldon. Mrs. Dennison designated herself as beneficiary. It 
was proved that the three insurers knew, or failed to exercise reasonable 
diligence to ascertain, that Mrs. Dennison lacked an insurable interest 
in the life of her niece.* Shortly after Mrs. Dennison acquired the 
policies, she murdered her niece by administering arsenic. Mrs. Dennison 
was convicted of murder in the first degree* and was executed.® The 
decedent’s father brought suit against the three companies under the 
Alabama Wrongful Death Act. The theory of the plaintiff’s case was 
that the issuance of the policies by the insurers constituted negligence 
which contributed to the child’s death because the policies furnished an 
incentive to commit murder. In affirming a judgment for the plaintiff 





1 Grigsby v. Russell, 222 U.S. 149 (1911); Geisler v. Mutual Benefit Health 
and Accident Ass’n., 163 Kans. 518, 183 P.2d 853 (1947); Ryan v. Rotweiler, 
50 Ohio St. 595, 35 N.E. 679 (1893). 1 Coucn, INsuRANCE §295 (1929); PATTER- 
SON, ES3ENTIALS OF INSURANCE Law §§22, 34, (1935); VANCE, INSURANCE §28 (3d 
ed. 1951); Patterson, Insurable Interest in Life, 18 Cotum. L. Rev. 381 (1918). 
Further cases are collected at 1 CoucH, op. cit supra at 767, n. 5 (1929); 
Insurance, Key Number 119, Decennial Digest. 

2Liberty Nat'l Life Ins. Co. v. Weldon, 100 So. 2d 696 (Ala. 1957). 
This case was originally brought in the Alabama court, removed to the 
federal court, and then remanded to the state court. The action against the non- 
resident insurer was held not to be a “separate and independent claim” under 
62 STAT. 937 (1948), 28 U.S.C. §1441(c) (1952). Weldon v. Liberty National Life 
Ins. Co., 112 F. Supp. 315, 1 CCH Life Cases 2d 422 (M.D. Ala. 1953). 

3 Under the Alabama insurable interest rule, neither an aunt nor an aunt 
by marriage has an insurable interest in her niece by reason of relationship. 
Commonwealth Life Ins. Co. v. George, 248 Ala. 649, 28 So. 2d 910 (1947). 

4 Dennison v. State, 259 Ala. 424, 66 So. 2d 552 (1953). 

5.N.Y. Times, Sept. 4, 1953, p. 9, col. 1. 

6 ALA. Conk, tit. 7, §§119, 123 (1940). 
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of $75,000,’ The Alabama Supreme Court held that the duty upon 
all persons to exercise reasonable care not to injure others requires life 
insurance companies to exercise reasonable care not to issue a life policy 
to one who has no interest in the insured. The insurer’s negligence was 
held to be the proximate cause of the insured’s death, notwithstanding 
the intervening criminal act of Mrs. Dennison.® 

As noted above, the insurable interest rule with respect to life 
insurance is that a policy procured by one without an interest in the life 
insured, where the procurer is also the beneficiary, is void.? However, 
the courts have usually held that the lack of insurable interest is a question 
which can be raised only by the insurer."® An English case construing 
the Life Assurance Act of 17747" held that as between the creditors of 
the insured and the beneficiary, the beneficiary prevailed.’ While the 
insurer could have contested its obligation to pay the beneficiary, no 
other interested party was allowed to contest the beneficiary’s right to 
keep the proceeds.’* It is implicit, therefore, that the insurer is free to 
waive the defense and pay over the proceeds. In several instances, inter- 
pleader suits have been initiated by the insurer seeking a determination 
of the ownership of the proceeds.** However, if the insurer elects not 





7 Id. at §119. Under the Alabama act, the plaintiff’s measure of damages is 
“such damages as the jury may assess...” The jury is properly instructed that due 
regard should be given “to the necessity of preventing similar wrongs.” Mobile 
Light & R. Co. v. Nicholas, 232 Ala. 213, 222, 167 So. 298, 305 (1936). 

8 This aspect of the case will not be treated here, aside from posing this 
question: Isn’t foreseeing death the business of a life insurer? 

®There are four personalities who can be involved in a life insurance 
policy: (1) the cestui gue vie, or the life insured, (2) the procurer of the policy 
from the insurer, (3) the insurer, and (4) the beneficiary. In the usual case 
where the insurable interest rule bars recovery, the procurer and the beneficiary 
are the same person. 

10 Baker v. Keet-Rountree Dry Goods Co., 318 Mo. 962, 2 S.W.2d 733 
(1928) ; Keckley v. Coshocton Glass Co., 86 Ohio St. 213, 99 N.E.2d 299 (1912). 
1 Coucn, INsURANCE §295 at 722 (1929); VANCE, INSURANCE $31, at 199 (3d ed. 
1951). 29 Am. Jur., Insurance §320 (1940); 44 C.J.S., Insurance §212 (1945). 
Further cases are collected under Insurance, Key Number 117, Decennial Digest. 
See Annot., 175 A.L.R. 1276 (1948). 

1114 Geo. 111 c. 48. 

12 Worthington v. Curtis, [1875] 1 Ch. 419 (C.A.). This result has been 
generally followed in the United States with the exception of Texas. Langford v. 
Freeman, 60 Ind. 46 (1877); Standard Life & Acc. Ins. Co. v. Catlin, 106 Mich. 
138, 63 N.W. 897 (1895); Keckley v. Coshocton Glass Co., supra note 10. Contra, 
Cheeves v. Anders, 87 Tex. 287, 28 S.W. 274 (1894). 

13In Texas the insurer is required to pay the proceeds to the estate of 
the insured. This equitable result denies the procurer the benefits of the policy 
while upholding the insurer’s agreement. Cheeves v. Anders, supra note 12. 
Section 146(1) of the N.Y. Ins. Law gives the insured or his representatives 
the right to recover the proceeds from the beneficiary, but apparently only if the 
insurer has paid. 

14 Bynum v. Prudential Ins. Co., 77 F. Supp. 56 (E.D.S.C. 1948); Travelers’ 
Ins. Co. v. Morris, 115 N.J.Eq. 142, 169 Atl. 835 (1934); Keckley v. Coshocton 
Glass Co., supra note 10. 








534 OHIO STATE LAW JOURNAL [Vol. 19 


to pay the proceeds, the defense has not been waived by the issuance of 
the policy, nor is the insurer estopped to deny the lack of an insurable 
interest, and the beneficiary cannot compel payment.’® These rules 
illustrate a difference in the importance given the insurable interest rule. 
If the insurer is allowed to pay the proceeds, the rule appears to be 
merely a technical defense; if, however, the insurer is allowed to raise 
the defense notwithstanding a waiver or estoppel, the rule appears to 
embody a mandatory principle of public policy. 

In a suit by the beneficiary to recover premiums, a number of juris- 
dictions allow recovery on the theory that the insurer should not be 
allowed to retain premiums where no insurable risk attached.’* Other 
cases deny recovery on the ground that the parties were in pari delicto, 
and the courts will not lend their aid to the parties to an illegal transac- 
tion.’ Recovery of premiums often turns on the issue of bad faith on 
the part of the procurer or the insurer.’® Here again, if the rule is a 
technical insurer’s defense, the beneficiary will not recover; if the rule 
is an overriding policy, then the beneficiary recovers in the absence of 
any bad faith on his part. 

With the development of insurance regulation by the states, one 
other relevant question arose under the insurable interest rule. Many 
states require that a life insurance policy contain a clause to the effect 
that the insurer will not contest its liability after a stated period.*® With 
one short-lived and notorious exception,” the courts nevertheless allow 
the insurer to defend after the policy has become incontestable on the 
grounds of lack of an insurable interest in the beneficiary.2_ The approach 
here is that a policy which is void from the beginning cannot become 
binding by mere lapse of time, and the incontestable clause does not 
preclude asserting that the contract is void. While the rule remains an 
insurer’s defense, the lack of an insurable interest in a policy which 
contains an incontestable clause leads the courts to characterize the policy 
as void ab titio. 

Thus a large number of jurisdictions describe a policy where the 





15 1 Coucn, INSURANCE §295 (1929); VANcE, INSURANCE §85 (3d ed. 1951). 
29 Am. JuR., Insurance §§320, 321 (1940). 

16 Washington v. Atlanta Life Ins. Co., 175 Tenn. 529, 136 S.W.2d 493 
(1940). 3 Coucn, INSURANCE §735 (1929); VANCE, INSURANCE §58 (3d ed. 1951). 
29 Am. Jur., Insurance $454 (1940); 44 C.J.S., Insurance §§405, 407 (1945). 

17 American Mutual Life Ins. Co. v. Mead, 39 Ind. App. 215, 79 N.E. 
526 (1906); Ely v. Oakland Circuit Judge, 162 Mich. 466, 125 N.W. 375, 
modified on rehearing, 127 N.W. 769 (1910). 

18 See Annot., 129 A.L.R. 57, 70-83 (1940). 

19 Vance, INSURANCE §97 (3d ed. 1951). 

20Sun Life Assur. Co. v. Allen, 270 Mich. 272, 259 N.W. 281 (1935); 
Bogacki v. Great-West Life Assur. Co., 253 Mich. 253, 234 N.W. 865 (1931). 

21See Annot., 170 A.L.R. 1040, 1046 (1947); 35 A.L.R. 1491 (1925); 13 
A.L.R. 674 (1921); 6 A.L.R. 448, 452 (1920). 
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beneficiary does not have an insurable interest as “void,” “illegal,” “con- 
trary to public policy,” and “pernicious.” Nevertheless, few of them 
have held the insurable interest rule to be more than a narrow rule of 
insurance law.” 

Even in those jurisdictions which treat the insurable interest rule 
as a principle of public policy, the opinions are not clear as to which 
rationale for the rule was paramount. The two underlying reasons 
commonly given are that such a policy is a wagering contract™* and a 
contract which induces people to commit crime.** These two reasons 
are closely related. The legitimate beneficiary, because of his emotional 
or pecuniary relationship with the insured, is primarily interested in the 
continued life of the insured, and regards the possibility of his death as 
a peril against which he protects himself with insurance. On the other 
hand, the beneficiary without an insurable interest suffers no emotional 
or pecuniary loss on the death of the insured; his interest is solely in 
the proceeds of the policy. The arrangement will be more profitable the 
sooner the insured dies. To say that such policies are wagers is to say 
that persons who bet on the lives of strangers might be moved to win 
the wager by truncating the stranger’s life. 

The cases clearly indicate that the notion of preventing murder 
is the more significant. In the situation where the insured himself pro- 
cures the policy and designates as beneficiary one who lacks an insurable 
interest in his life, the beneficiary is allowed to recover the proceeds over 
the objection of the insurer.2° The reason generally given is that the 
insured is a capable judge of those whom he will trust. “The selection 
of the beneficiary . . . will. sufficiently protect the insured.”** If an 
aversion to wagering contracts were the primary basis for denying recov- 





22See 11 N.Y.U. Intra. L. Rev. 239 (1956). 

23 The origin of the wagering basis appears to be the Life Assurance Act, 
14 Geo. III c. 48 (1774). The preamble to this statute states: “Whereas it hath 
been found by experience that the making insurances on lives or other events 
wherein the assured shall have no interest hath introduced a mischievious kind 
of gaming ... .” The outrageous insuring of notable invalids and condemned 
convicts is described in WriGHT AND Faye, A History oF Lioyp’s 93-96 (1927). 
A contract between two Englishmen on the life of Napoleon Bonaparte was 
litigated in Gilbert v. Sykes, 16 East. 149, 104 Eng. Repr. 1045 (1812). 

24The murder rationale was articulated by Holmes: “The chance that 
in some case [the policy] may prove a sufficient motive for crime is greatly 
enhanced if the whole world of the unscrupulous are free to bet on what life 
they choose.” Grigsby v. Russell, supra note 1, Patterson minimizes the murder 
rationale by noting the severe criminal sanction and the uncollectability of the 
proceeds by a murderer. PATTERSON, EsSENTIALS OF INSURANCE LAW §34 (1935). 
Both ideas ignore the beneficiary’s working assumption: he won’t be caught. 

25Grigsby v. Russell, supra note 1; Reed v. Provident Savings Life Assur. 
Soc., 190 N.Y. 111, 82 N.E. 734 (1907); Northwestern Masonic Aid Ass'n. v. 
Jones, 154 Pa. 99, 26 Atl. 253 (1893). VANCE, INSURANCE §31 at 188-89 (3d ed. 
1951). 

26 VANCE, INSURANCE §31 at 189 (3d ed. 1951). 
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ery, it would not matter who procured the policy.?” 
The Alabama court in the instant case, consistently with this general 
line of reasoning, felt that the insurable interest rule should serve as a 
standard of insurer conduct. 
The defendants seem to be of the opinion that the insurable 
interest rule is to protect insurance companies. We do not agree. 
The rule is designed to protect human life. Policies in violation 
of the insurable interest rule are not dangerous because they 
are illegal, they are illegal because they are dangerous. 
As we have shown, it has long been recognized by this 
court and practically all courts in this country that an insured 
is placed in a position of extreme danger where a policy of 
insurance is issued on his life in favor of a beneficiary who has 
no insurable interest. There is no legal justification for the 
creation of such a risk to an insured and there is no social gain 
in the writing of a void policy of insurance, Where this court 
has found that such policies are unreasonably dangerous to the 
insured because of the risk of murder and for this reason has 
declared such policies void, it would be an anomaly to hold that 
insurance companies have no duty to use reasonable care not 
to create a situation which may prove to be a stimulus for 
murder.”* 
Previous implementation of the insurable interest rule did not expose the 
insurer to any substantial risk of financial loss, Raising the insurable 
interest rule to a standard of conduct to which insurers must adhere 
will undoubtedly have sharp repercussions in two areas: tort liability and 
sales activity. There is no doubt that the insured could maintain an action 
for personal injuries inflicted by the beneficiary in attempting to murder 
the insured. The Alabama opinion does not appear to be limited to life 
insurance; the property owner should be able to assert a similar claim 
for damage inflicted on his property by a beneficiary without an insurable 
interest. While it is probable that overly energetic selling activity has 
been lessened by prior use of the rule, insurers will undoubtedly take 
steps to avoid writing such policies. The basic problem in the sales area 
appears to be the determination of what must be done to satisfy “reason- 
able diligence.””*® 
While adoption of a technical rule of insurance law as a standard 
of conduct in tort may be novel it does not seem improper to expect 
life insurers to refrain from issuing “void and illegal” policies which 
serve to induce crimes of violence. 


J. Donald Cairns 





27 Even when the beneficiary has an insurable interest, the insured must 
consent to the policy or it is invalid. VANCE, INSURANCE §34 (3d ed. 1951). 

28 Liberty Nat’l Life Ins. Co. v. Weldon, 100 So. 2d 696, 708 (1957). 

29 One of the agents in the instant case testified that he did not know 
whether the policy was in violation of the company’s rules even though his instruc- 
tion book did not include an aunt or an aunt-in-law as “acceptable beneficiaries.” 

















